0 LEGAL PROBLEMS BEARING ON THE EARLY HISTORY
' OF THE QUR’AN

" Patricia Crone

3Qur an is generally supposed to have originated in a
“cultural and linguistic environment familiar to the early
mmentators, whose activities began shortly after Muhammad’s
ath and many of whom were natives of the two cities in which
d been active; yet they not infreguently seem to have forgotten
'6riginal meaning of the text.* It is clear, for example, that they
not remember what Muhammad had meant by the expressions
y‘ ‘an yad}? al-samad* kaldla® or 7laf, indeed, the whole of Sira

~1-should like to thank David Powers, Frank Stewart and Fritz Zimmermann,
as well as Etan Kohlberg, Sarah Stroumsa and other participants in the fourth
: Jahiliyva colloquium, for commenting on earlier drafts of this paper; I am
particufarly indebted to Frank Stewart, whose reaction to the first draft accounts
" for most of such clarity as the present version possesses.

: Rippin would like Islamicists to forget about the original meaning of the Qur'an (4.
Rippin [ed.], Approaches to the History and Inferpretation of the Qur’an, Oxford
1988, pp. 2ff). But though the study of fafsir certainly should not focus on
it alone, a historian of the rise of Islam cannot do without it. Rippin objects
~that “the scholar will never become a seventh-century Arabian townsperson but
will remain forever a twentieth-century historian or philologian”; but we will
never become tenth-century Iraqis, nineteenth-century Egyptians or anyone else
in our own or other people’s past either, nor will we ever become anything
other than ourselves in the present. Should we then abandon altogether the
attempt to understand what other people are trying to say?

F. Rosenthal, ‘Some Minor Problems in the Qur'ar’, The Joshua Starr Memorial
Volume, New York 1953, pp. 68fL; cf. C. Cahen, ‘Coran IX-29', Arabica 9, 1962;
-M.M. Bravmann, ‘A propos de Qur’an IX-29°, Arabica 10, 1963; id., *The Ancient
- Arab Background of the Qur’anic Concept al-Gizyafu ‘an Yedin', in his The
- Spiritual Background of Early Islam, Leiden 1972 (reprinted from Arabica 13, 1966,
“and 14, 1967); MJ. Kister, ‘*““An Yadin” (Qu+r'an, IX/29)', Arabica 11, 1964; and
“'now also U. Rubin, ‘Qur'an and Tafsir. The case of “‘an Yadin”’, Der Islam 70,
- 1993,
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106 (Quraysh), in which the word #laf occurs, was as opaque to- = :
them as it is to us:® and the same is true of the so-called ‘mysterious 'n’= 24:33
letters’.” Kaldla is a rather unusual case in that several traditions
(attributed to ‘Umar) openly admit that the meaning of this word
was unknown;® more commonly, the exegetes hide their ignorance
behind a profusion of interpretations so contradictory that they can
only be guesswork. “It might”, as Rosenthal observes, “seem an’
all too obvious and unconvincing argument to point to the constant g diatribe against if%; next it regulates entry into other people’s
differences of the interpreters and conclude from their disagreement sets out rules regarding modest demeanour, encourages
that none of them is right. However, there is something to such age, and concludes with a statement that “now we have sent
an argument”.? There is indeed. Given that the entire exegetical oyou signs making all clear...” Thereafter the subject matter
tradition is characterized by a proliferation of diverse interpretations; ; verse 35 starts the ceiebrated mystic’ passage of the Qur’an
it is legitimate to wonder whether guesswork did not play as great Wthh the Siira is named.
a role in its creation as did recollection;!® but the tradition is not #rat al-Niir 1-34 is thus a treatise on chastity (with the
necessarily right even when it is unanimous. In this paper I shall 10T
first adduce an example of a Qur’anic passage misunderstood by S, 32-33 go as follows:
the exegetes without there being any disagreement whatsoever about
the interpretation, and next discuss the exegetical memory loss
with reference to the discontinuity between Qur’anic legislation and
Islamic law, of which I shall adduce another example.

! orahty. The Sura starts by laymg down the penalty for
-ors and proceeds to accusations of unchastity, laying down
alty for gadhf, specifying the procedure of /ian, and engaging
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4 Rosenthal, ‘Some Minor Problems’, pp. 72§f. According to U. Rubin, ‘Al-Samad and / e uﬁ""f( L2k G AT 30 338,80 &55 LLJJT .wvff
the High God: An Interpretation of sitva CXII', Der Islam 61, 1984, the exegetical
tradition does preserve the meaning of this word {cf. below, note 25).

5 D.S. Powers, ‘The Islamic Law of Inheritance Reconsidered: A New Reading of
Q. 4:12B’, Studia Islamica 55, 1982; cf. also id., ‘The Will of Sa‘d b. Abi Waquas:
A Reassessment’, Studia Islamica 58, 1983; id., ‘On the Abrogation of the Bequest
Verses', Arabica 29, 198%; id., Studies in Qur'én and Hadith, Berkeley, Los Angeles
and London 1986.

6 M. Cook, Mubammad, Oxford 1983, pp. 71f.; P. Crone, Meccan Trade and the R

of Islam, Princeton and Oxford 1987, pp. 205£f. For a recent attempt t6 pinpoint

the original meaning of i/, see U. Rubin, “The [laf of Quraysh’, Arabica 31

1984,

Cf. A.T, Weich, EP, s.v. ‘al-Kur’an’, col. 412.

Powers, ‘Islamic Law of Inheritance Reconsidered’, pp. 74f.

Rosenthal, ‘Some Minor Problems’, p. 68.

10 CL L Goldziher, Die Richtungen der Islamischen Koranauslegung, leiden 1920

pp. 83f.

“Marry off the spouseless among you, and your slaves and
slavegirls that are righteous;

.lf thgy are poor, God will enrich them of His bounty.

God is all-embracing, all-knowing.

Anq let those who do not find a match be abstinent till God
enriches them of His bounty.

And for those in your possesion who desire a kit@h, write
- them a kitab if you know some good in them.

And give them of the wealth of God that He has given you.
And do not compel your slavegirls to prostitution, if they
desire to live in chastity, in order that you may pursue the
_ goods of the present life.

_ If anyone compels them, then after the compulsion laid upon
them, God will be afl- -forgiving, all-compassionate””.

o 0o ~1
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sent of a specified sum in instalments over a specified
sually known as. kitaba or mukataba). This understanding
ully reflected in both Bell's and Arberry’s translations:
And for those in your possession who desire the writing (of
ssion) write it if ye know any good in them”.
“Those your right hands own who seek emancipation,
vith them accordingly, if you know some good in them”.
Jough manumission is plainly out of context here, there seems
o trace of disagreement over the meaning of the word,
m;Sunm 12 §hiq,!* Khariji,'* or for that matter Islamicist
e13 The commentators argued about the the phrase “if
now: some good in them”, the issue being whether it was
fice to moral probity or to financial ability. They also
eed on whether the Qur’anic verse made it obligatory or merely
mmended for the owner of a slave to contract a slave in kitaba if

Tt should be clear that verse 33b-e is a loose paraphrase of .vers'e_s_
32a-33a.

32a: “Marry off the spouseless among you, and your slaves ang
slavegirls that are righteous” = 33b: “And for those in your possession
who desire a kitab, write them a kitab if you know some good
them™.

32b: “if they are poor, God will enrich them = 33c: and give them
of the wealth of God that He has given you’.
93a: “And let those who do not find a match be abstinent till God
enriches them of His bounty” = 33d: “And do not compel your
slavegirls to prostitution, if they desire to live in chastity, in order
that you may pursue the goeds of the present life”,

32¢: “God is all-embracing, all-knowing” = 33e: “If anyone compels
them, then after the compulsion laid upon them, God will be all-
forgiving, all-compassionate”. '

It should also be clear that 32¢c has been misplaced (it oug
to have followed rather than preceded 33a), and that this is why
the verse division has gone wrong. Qur concern is not with verse
division, however, but rather with the meaning of kifab. There can
be no doubt that the word means a marriage contract here (cf
Hebrew kefubah).!' The passage is about marrying off the spouseles
in general and slaves and slavegirls in particular: if they are too poo
to afford the dower, God will provide/you should provide out of th
money God gives you; if they must wait, let them be abstinent/d
not force them into prostitution. This is in keeping with the fac
that, as mentioned already, the general subject is sexual morality..

Yet all Muslim commentators understand ki#@b as a manumissio
document, more precisely as a contract of manumission in returl

(bt al-Razzag b. Hammam al-San‘ant, al-Musannaf, ed. H-R. al-A‘zami, Beirut
(i 72”v01 8, nos. 15570-95; ‘Abdallah b. Muhammad Ibn Abi Shayba, Kifab al-
armaf 't lahiddith we’I-athar, ed. MLA. al-Nadwi, Bombay 1979-83, vol. 7, nos.
6-95; Muqatil b. Sulayman, Kitab tafsiy al-khams mi’at @ya min al-Quy'an, ed.
‘_Goldfeld, Ramat Gan 1980, pp. 234f.; Muhammad b. Jarir ai-Tabari, fam: al-
dn [T tafsir al-Qur' an, Cairo 132128, vol. 18, pp. 88ff.; ‘Abdallah b. ‘Umar al-
ay_t_lﬁwi, Anwdr al-tanzil wa-asrdr al-ta’ wil, Tstanbul n.d., vol. 2, p. 140; Fakhr al-
in al-Razi, al- Tafsir al-kabir, Cairo n.d., vol. 23, pp. 215f.; Abli Bakr Muhammad
"_‘Abdali:’ih Ibn al-‘Arabi, Ahkam al-Qur'an, ed. ‘AM. Bajawi, vol. 3 [Cairo]
9_57,-pp; 1369ff.; Muhammad b. Ahmad al-Qurtubi, al-fami* li-uhkém al-Quran,
( airo 193350, vol. 12, pp. 2441f,; Isma‘Tl b. ‘Umar Ibn Kathir, Tafsir al- Qur'an
al-‘azim, Cairo n.d., vol. 3, pp. 287f.

bﬁ_’i-Hasan b. ‘AlT b. Ibrahim al-Qummi, Tafsir, ed. T. al-Misawi al-Jaza'iri,
N;_z‘jaf 1387,_vol._2, p. 102; Muhammad b. al-Hasan al-Thsi, Tafsir al-tibyan, ed.
JH.Q. al-'Amili, vol. 7, Najaf 1962, pp. 433f,; Sa‘id b. Hibat Allah al-Rawandi,
zqh al-Qur'gn, ed. A. ai-Husayni and M. al-Mar‘ashi, Qumm 139799, vol. 2,

11 Marriage contract is also one of the meanings of kitab in modern Arabic (cf. H
Wehr, A Dictionary of Modern Written Arabic, ed. I M. Cowan, Wiesbaden 1966
M. Hinds and S. Badawt, A Dictionary of Egyptian Arabic, Beirut 1986, s. v.}, an
it is attested in medieval Arabic too (R. Dozy, Supplément aux dictionnaires arabes
Leiden 1881, s.v.; drawn to my attention by E. Kohlberg), but the dictionaries o
classical Arabic fail to record it (cf, E.W. Lane, An Arabic-English Lexicon, Londo
1863-93; Warlerbuch der klassischen arabischen Sprache, Wieshaden 1970— , s.v.
Though it does of course mean a written contract in general, a foreign usage ma
be reflected here.

b_u' Ghanim Bishr b. Ghanim abKhurasani, Kitab al-mudawwand al-kubrd, ed.
M. Atfayyish, [Beirut 1974], vol. 2, pp. 177f; Abu -Hawsri al-‘Umani al-Tba-
di, al-Dirdya wa-kanz al-ghindya fi tafsir khams mi'al dya, n.p. 1974, p. 216.
addition to translations of the Qu’ran, see R. Roberts, The Social Laws of

the. Qoran, London 1925, pp. 59f.; J. Schacht, The Origins of Muhammadan
fu_ﬂspmdence, Oxford 1950, p. 279.
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the slave so desired. And they took the injunction “give them of 'th
wealth of God that He has given you”’ to mean that the manumitt
ought charitably to forgo the last instalments. The one thing they
never considered was the possibility that kif@d here meant marria
contract rather than manumission document. The institution of
kitaba has its roots in provincial law, and it does not owe a sing
feature to the Qur’an, not even the practice of charitably forgoing
the last instalments: the charitable practice was read into the book
rather than derived from it.!s The Qur’an does not in fact refer to the
institution at all. Why then did the Muslims come to see ifiba hered
Even if the exegetes had forgotten the original meaning of kitah
this verse, they could easily have deduced it from the context, yet
they never tried."” But why did they forget the original meaning?
It seems unlikely that they should have displaced or suppressed
it because they needed to find a Qur’anic sanction for kifaba, for
numerous institutions of Islamic law are validated by Hadith alone,
and kitaba was not an especiaily controversial procedure in need of g
Qur’anic peg. Given the continuous nature of the tradition, moreover;
the original meaning ought to have been difficult to displace.

Rosenthal suggests that the gaps in the exegetical recollectio
should be explained with reference to the disparity between
Muhammad’s personal knowledge and that of his followers on the one
hand, and the discontinuity between Muhammad’s environment and
that of the exegetes on the other: Muhammad may have been familiar
with foreign words and topics that were unknown to his audience; and
since a number of traditions assert that he disliked being guestioned
about religious matters, he may have refused to explain himself when
he was not understood; at the same time the pagan environment

"king and idioms were changing.'® In short, though the
mentators were familiar with the environment in which
-originated, the continuity should not be envisaged as

isisa a reasonable explanation which copes well enough with
' such as al- samad and el-rajim in the expression al-shaytin
+n Ethiopian loan-word which the commentators wrongly
41’ Arabic word meaning ‘stoned’; it is however an uncertain
f exegetical failure to remember, in that Muhammad may
ndérstood it the same way).”® It could perhaps account for the
he mysterious letters, too (on the assumption, for example,
hammad refused to divuige their meaning so as to heighten
mpact). But it hardly suffices to explain how the meaning
eritire (if short and fragmentary) sira could be lost, and it
0 ope at all with the fact that the meaning of legal terms was
en. It may well be that kalala was a foreign word known to
mad and not to his audience, but we can hardly suppose
¢ kept his knowledge to himself in this case; for without
odge of the meaning of kalala, one is left without a key to
i¢ rules of succession. If Muhammad intended these rules to
pplied, he must have explained what kal@/e meant; and once the
ere applied, his understanding of the term must have been
ded in practice, where it ought to have survived even though
yagan environment receded and other terminology changed, and
re indeed it ought to have been retrievable even if Muhammad’s
atlons were forgotten. fizya ‘an yad and the kit@b of 24:33 are
se legal terms which Muhammad must have been at pains
nsure that his followers understood correctly and which thus
t_to have remained unproblematic whether he used them in
syncratic sense or not. But in all three cases the terms
ir classical meaning to exegetical reasoning rather than to
iple recollection; in all three cases, then, we must assume that
mmad’s explanations were forgotten and that practice based
‘came to an end. There seems to have been discontinuity of
ore drastic kind than Rosenthal’s argument allows for.

e

16 Cf. P. Crone, Roman, Provincial and Islamic Law, Cambrige 1987, ch. b5, esp
pp. 72f., 1450,

17 They were not even worried by the use of kitgh for kifaba, though the only other
attestations of ki#2bin that sense seem to reflect the usage of the Qur'an itself (‘Abd’
al-Razzaq, Musannaf, vol. 8, no. 15578; Muhammad Ibn Sa‘d, af- Tabegdt al-kubra,
Beirut 1957-60, vol. 5, pp. 85, 86; Ahmad b. Abi Tayfir, Kitab Bughddd,
vol. 6, ed. H. Keller, Leipzig 1908, p. 164). It did however worry Schacht (Origins,
p. 279 and the note thereto).

osenthal, ‘Some Minor Problems’, p. 68.
osénthal, ‘Some Minor Problems’, pp. 83f. (Ethiopian rageme means ‘to curse’.)
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Powers, to whom Islamicists owe their awareness of th
kaldla problem, rightly offers a theory of a more radical nature: ;
his view the original meaning of Qur’anic kalala was suppressed fo
political reasons in the decades after Muhammad’s death, along wit}
the original import of the Qur’anic rules of succession.?® But thi
theory does not seem to work. For one thing, Powers can scarcely b
said to have proved that Muhammad’s followers were once familia
with what he takes to be the original meaning of kaldla (femal
inlaw)? or the original meaning of Qur’anic inheritance law i
general;?? nor is the reader persuaded that there were political reason
to suppress them.” What one does infer from his work is rathe
that the meaning of kalala and attendant inheritance law had neve

wn there was nothing to remember, nothing to suppress;
wos are frantic attempts to make sense of a recalcitrant
ranother thing, kalila is only one among several examples
atical memory loss and Powers’ conspiracy theory capnot
. .extended to cover the parallel cases. It seems unlikely
he original meaning of terms as diverse as al-samad, jizya ‘an
i kaldla and kifab, not to mention Sirat Quraysh and the
(;us- etters, should have been suppressed for ?qlitical reasons,
_suppression (for theological rather than political reasons) is
<tulated by Rubin in his discussion of al-samad: early Islamic

s getting more and more Machiavellian.? It might reasonably
jected that there could be a number of factors behind the
tical failure to remember, deliberate suppression being involved
case of kaldla (and, if one accepts Rubin's argument, al-samad),
actors being at work in other cases. But the number of cases is
iifficiently large for separate explanations to have a makeshift
-ance: a single theory accounting for all the known examples,
deed for all those likely to turn up in future, would be more
ncing. At the very least, we need a single theory for all the

20 Powers, Sfudies, ch. 4. :

21 He argues that the traditions in which ‘Umar agonizes about the meaning ¢
kaldla are carefully coded anecdotes put into circulation by people who kne
the real meaning of the kaldlz verses, but who were debarred from saying s
directly because the issue was too controversial (Studies, pp. 32ff.). But one needs.
more sensitivity to innuendo than [ possess to be persuaded of a secret mess
in these traditions.

22 No exegete ever read yirith for yirath in Qur. 4:12b/15, or discerned a distinction’
between testate and intestate succession in the book (with the exception of al:
Qurtubl, cf. Powers, Studies, p. 186), or between primary and secondary heirs;:
everyone in Powers’ opinion wrongly took the Qur'an to rule that males ar
entitled to twice the shares of females, and so on. .

23 According to Powers, Qur. 4:12b/15 originally referred to the possibility b .
designating a testamentary heir, which was embarrassing to those who claimed
that Muharmnmad had died without designating a successor (Sfudies, pp. 1134f.
But a verse enabling a man to bequeath his property o a female in-law or wife (a"s_ﬁ
it does in Powers’ reconstruction} has no obvious bearing on political succession;:
and if it did have political implications, its meaning ought to have been preserved:
by those who claimed that Muhammad had designated a successor; but there is no_“
trace of it among the Shi‘ites. By what mechanisms, moreover, could the early.
caliphs suppress the original meaning of a verse which (ex Aypothesi) many other;
Companions had heard and understood correctly while the Prophet was still alive?
“Islamic society ... was not the sort of monolithic totalitarian culture in which a:.
few ideologues could impose their views...on a community which knew them
to be untrue”, as Kennedy points out with reference to Crone and Cook in:.
the mistaken belief that the authors of Hagarism proposed a conspiracy theory’:
(H. Kennedy, The Prophet and the Age of the Caliphates, London and New York:
1986, p. 357). :

agé'.'

ig fa;::t that the Muslims seem never to have known the original meaning does
t of course imoly that Powers has failed to discover it. Whether he has or not
ié'.a'separate question without bearing on the problem at hand.
dawers' suppression theory does at least have the merit of acknowledging that
ymething has been genuinely lost. By contrast, what Rubin takes to be the
original meaning of al-samad (al-masmad ilayhi) is an interpretation common
he exegetical tradition from Ab@ ‘Ubayda to modern times: in what sense
as: it suppressed? Al-Tabarl may not cite any traditions in its favour, but he
fiew the interpretation nonetheless (and in fact opted for it himself); and
‘actual traditions reappear in works composed alter his death (Rubin, ‘Al
dmad’, pp. 203, 211). Presumably, then, Rubin simply means that the (in his
w) original interpretation of the word went out of favour and thus came to
xist with alternative explanations, though it remained perfectly well known
antil today. But nothing suggests that it started as the enly interpretation:
Itérnative explanations are present in the earliest material {e.g., Muqgatil in
bin, ibid., p. 214n). The meaning of al-samad was thus controversial as far
‘back- as the tradition will take us. Sound philclogical scholarship may have
nabled the exegetes to discover the original meaning of this word (cf. ibid.,
2*211), but they did not remember what it was supposed to mean.
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examples involving law, For law is the most exoteric of subject
and the oblivion affecting the legal terminology of the Qur’an POSE
the same intractable problem whatever the specific terms involved
how could the meaning of such terminology be forgotten if the rul

it formulated were explained and applied from the moment of ¢
revelation? '

there is less continuity between Qur’anic and Islamic law tha
one would expect. Schacht, to whom most Islamicists owe the
awareness of this problem, held that certain rules were based 0
the Qur’an from the start, “particularly in family law and 1a
of inheritance, not to mention cult and ritual”;* but even so, h
argued, “anything which goes beyond the most perfunctory attentio
given to the Koranic norms and the most elementary conclusion
drawn from them belongs almost invariably to a secondary stage in
the development of doctrine”;*" and he noted that “there are sever
cases in which the early doctrine of Islamic law diverged from th
clear and explicit wording of the Koran”, giving the rejection. of
the validity of written documents (contrary to 2:282) as his main.
example.”® Burton's work on the stoning penalty for zin@ and other.
conflicts between Qur’an and Shari‘a,? Powers’ work on inheritance;
and Hawting’s work on the rights of the divorced woman during
her waiting period® all suggest that Schacht understimated the’
discontinuity to which he drew attention:*' of rules based on the

Legal problems bearing on the date of the Qur'dn 11

the start we no longer possess a single ch??r-cut example.

s it to be explained? Schacht argued that “Muhammadan

ot derive directly from the Koran but developed...out (_)f

#d administrative practice undfar the Umayyads, and t_h1_s

ften diverged from the intentions and even the expl_iczt

of the Koran”.* But this rqerely regtates the question:

the popular and administrat1v§ practice of the)_Ui?nayyad

verge from the explicit wm."dmg of the Qur’an? Some
oke the supposed secular-mindedness of the Umayya.ds,‘
s'a stereotype which Schacht rightly rejected ax.ld which
¢ fails to help in that it contrasts the_a pqpular (p1oufs) a}nd
1pious) practice of the Umayyad perloq mgtez}d of linking
hers might argue that Qur’anic legislation is hkeiy. to have
-amped by Jahili practice when the mass of Arab tribesmen
he wmma, and by non-Arab practice when they conguered
dle East; but there does not seem toibe any resurgence
r Jahili or Middle Eastern practice behlnfl the adoption of
ing penalty or the rejection of written e_wd_ence,?4 nor does
ontinuity between Qur’anic and Islamic inheritance law
ered by Powers seem to be explicable in sucp terms. One unid
case have expected Quranic law to survive the inundation.
s niothing problematic about the proposition that a mass of
Qur’anic law, sometimes un-Qur’anic in spirit, was added to
ur’anic core, but how did Qur’anic law come to be undone? If

he

This takes us to another well-known problem, namely t.h“

26
27
28
29

30

31

Schacht, Origins, p. 224; id., An Introduction fo Islamic Law, Oxford 1964, p. 18
Schacht, Origins, p. 227; id., Introduction, 1. 18.

Schacht, fntroduction, pp. 18f.; id., Origins, pp. 188, 226.

1. Burton, The Collection of the Gur’an, Cambridge 1977, pp. 55 (inheritance law)
61 (widows’ rights), 72ff. (stoning penalty).

G.R. Hawting, ‘The Role of Qur’an and Hadith in the Legal Controversy about
the Rights of a Divorced Woman during Her “Waiting Period” (‘Idda), Bulletin -
of the School of Orienial and African Studies 52, 1089, )
Powers’ contribution is the most significant in that it postulates drastic
discontinuity in the very core of Islamic law, vet it is meant as a refutation
of Schacht’s thesis. Powers takes Schacht to claim that the development o
Islamic law only began about a hundred vears after the Prophet’s death and
tries to prove that it began before (see Studies, pp. 1-8, 200); but what Schacht

ua jclaimed is that the evidence only takes us back to about 100 A.H. not thz_at
thing happened in the preceding century (Schacht, Origins, p. 5). Schaz?hf: did
i that the law as we know it from the second century onwards is surprisingly
ur'anic, but that is precisely what Powers himself coneludes.

chacht, Origins, p. 224. .
Schacht, Introduction, p. 23; cf. also P. Crone and M. Hinds, God'’s Caliph:
Tigious Authovily in the First Centuries of Islam, Cambridge 1986, p. 23. .
stoning penalty reflects Pentateuchal docérine, not Middle Eastern practu?e.
& rejection of written evidence went against both Quranic law and Jahill
ice according to Schacht, who notes that ‘nothing definite is known ‘about
tie origin of this feature’ (Origins, p. 188; cf. Introduction, pp. 18f., but without
ocumentation of the afleged Jahill practice).
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jfthereis a void, it would follow that Qur’anic law
n implemented. .
w should have remained a dead letter until a
gtage of legal development is a fairly start‘ling prop.osition,
. <eems -to take. it .for granted. According to h1m,_t?qe
o etween the two arises from the fact that Qur’anic
Jot reach the lawyers directly: what they took up
ook itself, let alone practice based on it, but rather
reions of its contents. Tafsir generated sunna for 1_:he
ts 5:42-49 generated stories about Mghammad applying
ng penalty in cases of adultery, and _th1s Sunna Won lfzgal
- incompatibility with 24:2 (which specifies flogging)
tanding.® The lawyers did not in Burton’s view pay any
ttention to the text itself until about 800, when they were
ith Qur’anic fundamentalists.”
this theory could certainly account for the
anding of kitab in 24:33, provided that we take Burton’s
s have been story-tellers (which is in fact how he seems
ge them himself).?® The gussas, whose contribution to the
radition is well attested, were not fussy about the accuracy
'%érpretations, and the stories they told in explanation
re.typical of their approach. Although the verse forms
arger unit which must have been composed or, as t.hey
aled, together they happily assigned different occasions
tion: to the component parts of the verse (not to mention
~Thus 33b (“and for those in your possession who desire
)..was allegedly revealed about a slave of Huwaytib b.
Uzza or Hatib b. Abi Balta‘a who wanted a kitzba but

flogging had been the official penalty for zing since the revelation 4 id; but
the flogging verses, and if the Muslims had regularly recited th
verses thereafter, how did the discontinuity set in?

Coulson’s key objection to Schacht’s work was precisely that
postulates an impossible discontinuity, and his argument is relevan
even though it is focused on Hadith rather than the Qur’an. J
points out that Qur’anic legislation was revealed in response
practical problems (this being how the tradition presents it), b
that it cannot have been implemented without further clarificatig
for it tends to leave fundamental questions unanswered, and
precise implications are often unclear. It follows that Qurap
legislation must have been supplemented with rulings of other kind;
from the start, first by the Prophet, later by his Companions, an
thereafter by the lawyers: why then does Schacht systematica
deny the authenticity of rulings if they are credited to the Prophej
and his Companions rather than to lawyers? In Coulsons’s opinie
Schacht postulates a void where there must have been continug
development: the community cannot have left its legal proble
unsolved, and the lawyers cannot totally have forgotten how th
law was applied before their own time.* :

This is an eminently reasonable argument. If Qur’anic legislation
was implemented, the development of Qur’anic into Islamic law ought
indeed to have been continuous, and the Prophet’s understanding o
the law ought indeed to have been preserved, be it in words oF
practice or both (unless deliberate suppression was involved, which
I shall henceforth assume was not the case). But the void postulatec
by Schacht is real: how would Coulson account for the adoption- of
the stoning penalty, the rejection of written evidence, the uncertaint
regarding the meaning of keldla, or the misunderstanding of the
word kifah? The Prophet must, ex Avpothesi, have explained an
implemented the law in each of these cases, and he is indes
said to have done so in Hadith; but what Hadith presents him
as implementing is Islamic law, complete with its divergence from Qir
r’anic legislation: Hadith does not refute the void, but on the contrary,
illustrates it. ff Qur’anic law was implemented, there cannot ha

_ur’énic ia

H: Collection, ch. 4. The argument is restated in his ‘Law and Exegesis:
& Derialty for Adultery in Islam’, in G.R. Hawting and A.X. A. Shareef (eds.),
broaohes to the Qur'an, London and New York 1993.

Burtor Collection, pp. 19ff., 161, 177, et passim. Al-Shafi'T (d. 822) is presented
¢ leading opponent of the ‘Qur’an party’ and the persen to whom the
giowed its rescue (pp. 24£f., 92).

. Pp. 70, 185. The gdss is explicitly mentioned in his ‘Law and Exegesis’,
70

35 N.J. Coulson, 4 History of Islamic Law, Edinburgh 1964, part 1, esp. chs. Land '3
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whose owner refused to give him one;*® but 33d (“and const
not your slavegirls to prostitution...”’) was supposedly triggere
a slavegirl or slavegirls of ‘Abdallah b. Ubayy, who had one, 3
or six, whose names were such-and-such and whom he prostityt ;
though she/they were unwilling; so she/they went to the Prdpﬁ
whereupon this statement was revealed.*® Both claims must be py
fiction. But given this approach, it is not particularly strange
kitab should have been understood as kifzba: the sheer fact that ¢
word was mentioned in the context of slaves probably sufficed
suggest a manumission document to the gussas, generating insfa
stories based on this understanding of the word. The stories they ts
or some of them, survive in exegetical works of the most reputal
kind, and the lawyers never doubted that 24:33 was concern
with manumission: they misunderstood kifzb just as they igno
the flogging penalty (which is prescribed in the same ‘treatise
chastity’), and it could well be that they took their cue from st
telling exegetes in both cases. :

But why should the interpretation of Qur’anic law have be
left to gqussas? Burton's answer that the lawyers did not regard t
scripture as a source of law until about 800 begs the question how th
could have had a scripture containing legislation without regarding
as a source of law? Are we to take it that even the Prophet did not §
it as such (implying that he made no attempt to put its legislati
into practice), or that his concept of the Qur’an as a source of Ia
was forgotten by later generations (who forgot his contribution
practice, t00)? Neither hypothesis is very persuasive, If the Proph
enacted legislation that was rapidly incorporated into a scriptu
recited by everyone thereafter, it is hard to see how anyone cou
have failed to endow it with supreme authority over and above: al

¢ law, that of the Pentateuch included. Even if the
uted practice and the story-tellers muddled things
ories thereafter, the flogging verse is quite unambiguous;
1ph$ would have been in a position to ensure that
sstored to what they took to be its original form.
miight in due course have disputed the validity of
aderstanding of right practice and quarreled among
gver the reconciliation of Qur. 4:15, which prescribes
eration for women guilty of gross moral turpitude,
which prescribes flogging for both men and women
swiul intercourse; but why should they have quarreled

ompounds the problem by arguing that Mubammad
own revelations.* A prophet who fixes his own message
s ‘presumably motivated by a desire to be correctly
ong after he has died, meaning that he will do his best
is contemporaries, too, with a correct understanding of his
Jhich in this particular case must have meant explaining
nenting) its legal passages on a par with the rest. Yet
“stiffered from amnesia after his death and took their
he story-tellers. It does not make sense.

more, the amnesia was not confined to the lawyers.
icance of non-legal terms and passages such as al-samad,
“Quraysh in general and the mysterious letters was
otten, while at the same time the story-tellers took it
mselves to supply not just sunna to the lawyers but also tafsiv
and Prophetic biography in particular to scholarly exegetes
rjans.® This goes well enough with Burton’s view of
'a universal bottleneck through which every verse of
an, ‘and indeed every item of historical recollection, had to
order to reach the believers;” but a universal bottleneck

Collection, pp. 2391, _

‘Birkeland, The Legend of the Opening of Muhammad's Breast, Oslo 1955;
| The Lord Guideth, Oslo 1956, pp. 38-55 (on Sira 94); Crone, Meccan
fe;ch: 9 (on Sara 106).

mh’fy of Burton’s views here rests less on his Collection than on his
_ and oral contributions to the colloguia on Hadith held at Oxford 1982,
idge 1985 and Oxford 1988.

39 ‘Ali b. Ahmad al-Wahidi, Asbab al-nuzal, Beirut 1316, p. 245; al-Quriubi, Algkﬁm
vol. 12, p. 244. "

40 al-Wahidi, Asbib, pp. 245ff., with numerous versions; al-Razi, Tafsir, vol: 23,
p. 220; al-Qurtubl, Akkam, vol. 12, p. 254; Thn Kathir, Tafsir, vol, 3, pp. 28
with other versions; Ibn al-‘Arabi, Ahkdm, vol. 3,p. 1374; al-Tdsi, Tibyan, vol.
p. 434; 1bn Hajar, al-fsgba fi tumyiz al-sahiba, Cairo 1328, vol. 4, pp. 408f. (s
‘Mu'ada”. :
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cannot be explained with reference to the attitude of lawyers, Wj
Burton conjures up is not a situation in which the lawyers paid sca
attention to the scripture, but rather one in which the story-tella
had sole access to it: according to him, the Qur’an existed for purpog
of generating wild fafsir but not for purposes of sober checking, w;
the paradoxical result that it generated divergence from itself. B
if the scripture had been available since the time of the Prbphr
how can the story-tellers have had a monopoly on it? Every(j"
would have been in a position to check their stories against,
text, and the existence of a canonical scripture must rapidly ha
engendered scholarly exegetes, who were rivals of the qussds rath
than their allies.** How then could the story-tellers reign supr'e'
for long enough actually to shape the classical understanding of t
book? Burton’s theory cries out for some sort of modification, .
We are thus left with Wansbrough. Wansbrough would fej"
fqil the arguments reviewed so far as based on a faulty premise scough, Qur'anic Studies, Oxford 1977; id., The Sectarian Miliew, Oxford
inasmuch as they all assume the Qur’an to be a collection ¢ a
Muhammad’s revelations collected in Medina before the centr | vs wotld seem to imply that ‘Uthman only came to be credited with the
the Muslim community had been transferred to the non-Arab Mi “fthe fextus receptus about 800 A.D.; for Wansbrough would hardly go so
East. According to Wansbrough, the Qur'an did not originat raue that there were stories about the canonization o-f the Qur’an bef?re
Arabia, nor indeed did Islam: the Arabs had not established a ne ally been canonized, while Burton holds all the tories of the cilection
religious community of their own by the time they left Arabia; raths ization of the;_Q aran 19 be enfendirec} EY ;:he:on-e - nm?’ Whl;h
they chanced upon a new sectarian development in the Middle Eas Fc-l-.'When e, f:;_ndamen'ta Catlnon. . 616) that s, ot s
a3 ‘o8 Between the Qur'an and figh (Collection, pp. 161£), that is, not long
(Iraq:?) after the conquests and proceeded to adopt it as their o . Yet the story of ‘Uthman’s canonization of the Qur’an is deeply
rewriting its history and giving it an Arab imprint in the process. T {'ifi the tradition when it emerges into full light about 860.
Qur’an emerged out of a diversity of sources as part of this procé“ aside the early non-Muslim sources, whose testimony Wansbrough
in which the story-tellers played a crucial role: the popular sermi rejects (cf. Doctrina lacobi, pseudo-Sebeos, and other accounts in
was the instrument of both transmission and explication of -t &' M. Cook, Hagarism: The Making of the Islamic World, Cambridge
Prophetic logia, which had originated in a sectarian environment.al
from which the Qur’anic canon was eventually separated; but its te
crystallized so slowly that one cannot speak of a ne variefur versl

0 AD.* (that is about the time that Burton would
ors begin to pay attention to its text A8

anids, this theory can only be saved on the assumption
ance purporting to date from before 800, be it Muslim or
iterary or documentary, is by definition inauthentic,
~iids that evidence incompatible with the theory is
ﬁg;"7'The contention that the ne varietur Qur'an only
i 800 could moreover be said to fall between two
he ofie hand, a scripture undoubtedly existed before
& date proposed is too late; but on the other hand, it
the tenth century that seven ne vavietur versions of

ansbrough, Sectarian Miliew, pp. 1171, there are monotheist coins and
oné from the time of Mu‘awiya onwards which can hardly be dismissed '
ny literary stereotypes (and which are not discussed), while the first coin
“Muhammad as ras@l! Allgh dates from 66/685f {Crone and Hinds,
_ i'pp. 24f). Where should one fit in “the establishment of a modus
between the new authority and the indigenous communities, and the
f a doctrinal precipitate (a common denominator) acceptable initially
mic élite, eventually an embiem of submission (islam) to political
" (Wansbrough, Sectarian Milieu, p. 127)?

f ‘Qur'anic material such as the Dome of the Rock inscription
fezend on the reformed coinage do not prove that the materials had
{d'a§ a scripture, partly because they are snippets and partly because
up what are now verses in different siiras. But the sheer fact that
xfeen mangled kines of the Khirbet el-Mird fragment are recognizable as

44 Cf. J. Pedersen, ‘The Islamic Preacher’, in Ignace Goldziher Memorial Voluse
vol. 1, Budapest 1948; id., “The Criticism of the Islamic Preacher’, Die Well
Islams 2, 1953. B
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Hich would allow us to explain why the lawyers
which Mubammad inflicts a Pentateuchal penalty
tablish a sunna for Muslims: it is not otherwise clear
y'‘(as Burton calls it) should have been endowed
jcance,*® or why the lawyers assumed the Prophet
dopted other Pentateuchal law that happens not to
uran®t If, further, the Qur’an was codified and

he conquests, it ceases to be problematic that
Ge legislation belongs to a secondary stage. And
i’ canonization of the book would give us a period
4 which a variety of religious works, including proto-
erials, were in circulation without having coalesced as
e, that is, without there being a single work endowed
wthority, general availability and a presumption
oherence. In the absence of a book available to all in
raltransmission, the welter of Arab and non-Arab
ith ill-defined degrees of authoritativeness would
Ty accessible only to those who could actually read
nsofar as parts of them were recited in prayer and
oritexts. Where, then, would one turn for information on
essages, and for explanation of the passages recited,
Hers and other self-appointed experts who professed
such books, or to have had them read to them, or
sard from those who had? Long after the Qur’an had been
erts of this kind continued to supply information
gs and doings of Mubammad's predecessors.” In“the
upremely authoritative book canonized in the Hijaz,

this scripture were canonized,” so the date proposed is alsg
early. More precisely, the contention is unclear: Wansbrough d
not explain what he means by ne variefur in a context in Wh
uniformity was never achieved.

His suggestion that we should abandon the premise of all exist
arguments is nonetheless very helpful in the present context; fo'
the Qur'an was only put together some time affer the conques
we have the ‘void' we need in order for things to get out
kilter. For a start, we could accommodate the evidence that th
Muslims once accepted the Pentateuch as their scripture, ¢

Qur. 3:102f does suggest that there was a stable text by the late Uniayy,
period (cf. M. Kister, ‘On an Early Fragment of the Qur'an’, Studies . . . Preses;
to L. Nemoy, Ramat-Gan 1982; see A. Grohmann, Arabic Papyri from Hir
el-Mird, Louvain 1963, p. xi, on the date of the site); and & Nubian papyry
datable to 741/758 contains two Qur’inic quotations preoeded by wa-'lgh. ta
raka wa-ta'@la yagalu i kitabiki (M, Hinds and H. Sakkout, ‘A Letter from H
Governor of Egypt to the King of Nubia Concerning Egyptian-Nubian Relatie
in 141/758', in W. al-Qadi (ed.), Studia Arabica et Islamica, Festschrift for. Ths
‘Abbas, Beirut 1981, p. 218, lines 7-11), so it can no longer be claimed’ that
“those sources which may with some assurance be dated before the end of t
second/eighth century (and thus before Thn Ishag) contain no reference to Muys]
scripture” (Wansbrough, Sectarian Milien, p. 58), Moreover, one would expec
scripfure, in the sense of a stable text regarded as supremely authoritat
to anmounce its presence by deeply colouring all diction and thought; and {
supposedly mid-Umayyad, possibly late Umayyad, possibly even early ‘Abbas
but at any rate not #iuth-century theological epistles are indeed permeated
the Qur'an in this way {cf. M. Cook, Early Muslim Dogma, Cambridge 19
p. 16 et passim). To Wansbrough this simply means that they must be foo la
to count (cf. Qur'anic Studies, pp. 160-63, on the letter ascribed to al-Hasan:
Bagrt). The letter of the late Umayyad caliph al-Walid II regarding his successo
is similarly replete with Qur’anic citations and allusions, but to a follower
Wansbrough there can be no question of accepting it as authentic {cf. N. Calde
reaction in his review of Crone and Hinds, God’s Caliph, in Journal of Semiitic
Studies 32, 1987, pp. 376L.). Followers of Wansbrough will now have to expl
away the letters of ‘Abd al-Hamid b. Yahya too (cf. W. al-Qadi, “The Impact
of the Qur'an on Arabic Literature during the Late Umayyad Period: The Case
of ‘Abd al-Hamid’s Epistolography’, in G.R. Hawting and A.-K.A. Shareef (eds
Approaches to the Qus @n, London and New York 1993.
49 Cf. Welch in Encyclopaedia of Isiam:, s.v. ‘al-Kur’ain’, cols. 408f.

-Collection, pp. 70, 185. The question is raised in his Law and
p. 273f., but I cannot see that it is answered.
“Jahili and Jewish Law: The Qusama’, Jerusalem Studies in Arabic
084, pp. 166-82. N, Calder, Studies in Early Muslim Jurisprudence,
P 212, charges me with creating “an ingenious link between Deut.
‘the Hanafi law of gasama”. But since the Muslims themselves assert
gia is a Biblical institution and offer a loose translation of Deut. 21:1-9
this claim, it takes more ingenuity to deny the link than to affirm

edia of Islame, s.v. Tsra'iliyyat’.



20 Patricia Crone
problems bearing on the date of the Qur’an 21
moreover, there cannot have been a tradition of scholarly exe
rooted in the Hijaz. The scholars must have arrived at g
stage, breaking the monopoly of the story-tellers, but taking:
rather than rejecting their interpretations: they had no indepen,
recollection of their own, There must of course have been peg
who remembered what Muhammad said and did in historical
but such people will have been few and far between once the yag
majority of Arabs had joined the umma and settled in the conqu
lands; and one would assume them to have put their knowledg
story-telling use so as not to be outdone by those who drew cr
even though their credentials were inferior, meaning that genyi
recollection will socon have entered the general pool of story-tell;
material, where it will have been lost. In short, we would ha
situation in which story-telling exegetes did indeed enjoy a monop
on revelation, be it that of the prophets or that of the Prophet; a
in which all revelation and historical knowledge passed thr
Burton’s exegetical bottleneck, to be denuded of original meaning
the process. o
So far, so good. But if we envisage the story-tellers as b
transmitters and explicators of the materials from which
Qur’'an was to emerge, how do we explain the fact that they:w
utterly uninhibited when it came to interpretation, yet remarka
disciplined when it came to the text? They did not substit
kitaba for kilab, replace 7laf with a more familiar word or otherw
improve on what they did not understand, as one would h:
expected them to do. Pace Wansbrough, the text seems to h
heen endowed with immutability, or something close to it, from
early date.’* This is something of a problem. It goes well enot
with Burton’s view that the Qur’an existed as a document lo
before it existed as a source, but the objection to this view rema

the Muslims have possessed a book which they
premely authoritative for purposes of recitatiqn, but
of law? Pace Burton, the assumption of nonscriptural
o' be indispensable when we turn to the fate of Qur’an-
is thanks to their diametrically opposed views
of the text in the dark centuries before ¢. 800
gh and Burton offer contrasting theories rather than
' . views being highly compatible in other respects;
+theory is acceptable as it stands, the solution must
o between. But how it should be envisaged I do not
secordingly confine myself to the observation that a
ad codification and canonization works very well in
ntext, not only in that it would allow us to explain
Jles so far known of exegetical ignorance of, and juristic
{orito, the import of Qur’anic passages, but also in that
{imed to work for future examples as well. It certainly
Hree examples that have turned up since Wansbrough
t-being Powers’ inheritance laws and the second the
ave already discussed; the third is the rule to which I

erelates to succession, more precisely to the devolution
of freedmen and freedwomen. The example is more
iat of kitdh, so the reader will have to put up with a
ary . remarks. '

ses of presentation we may divide an individual’s
two broad categories, male agnates (males related to
through male links) and all the rest, whom we may call
ie first of these categories is actually found in classical
male agnates being known as ‘@saba), but the second is
‘al:Sunni law divides the relatives here called cognates
ct classes, with quite different rules of inheritance
ach class. The first comprises all the cognates who
warded a fixed share of the estate in the Qur’an; they
as ashab or dhaw®’ I-fard’id/asham and are generally
in English as Qur’anic heirs. The second class is made up
1aining cognates, who are known as dhawi ’l-arhdm and

53 According to Burton, “the very unhelpfulness of the Qur’an document whenca
upon to behave as the Qur’an source, and the frequent embarrassment it cau
the Muslim scholars, speak very strongly for its authenticity asa document, in
sense that it does not have any of the appearance of having been concocted a
the evolution of the legal doctrine with the aim of supplying its documentati
(Collection, p. 187). This is certainly true, but then nobody suspects the lawyet
having concocted it. The fact that it was not really intelligible to the story-t
either does however point fo a loose end in Wansbrough's theory.
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.patrons- rather than manumitters because tl_le
one out of two types of patron acknowiedg_eq in
reated them almost identically, and the traditions

fy which type of patron they have in mind. It is
aumitter rather than the contractugi patron Who
he traditions that do specify, and this is as might
dmen are far more prominent than contractual
a.'y sources (legal or non-legal), and most schools
ted the contractual patronate altogether.’” But the
st be presumed to have applied to patrons of both

referred to in English as uterine or distant heirs, or outer fai
shall call them non-Qur’anic cognates in this article. i

Classical Sunni law regulates the relationship between the
classes of heirs as follows. Qur’anic heirs cannot be excluda
representatives of the other classes, but nor do they exclud
agnates: if the de cujus leaves Qur’anic heirs and male égn
relatives, one allots the former their Qur’anic share and. ay
the residue (if any) to the latter. But male agnates and Qu;
heirs alike exlude non-Qur’anic cognates, who are only cali
succession in the absence of heirs of other types (with the exce
of the spouse relict) and who are not recognized as heirs at'a
the Malikis.% o

The manumitter {(whether male or female) counts as 3
agnate for purposes of succession to his or her freedma
freedwoman. If the latter leaves genuine male agnatic relatives:
a son), the manumitter is excluded by the rules governing D
within the agnatic class (the nearer in degree excludes the -
remote); but if no genuine male agnatic relatives are presen
manumitter will inherit together with Qur’anic heirs and exc
non-Qur’anic cognates.’ _

Now in pre-classical law, the manumitter was treated .q
differently. He was excluded by Qur’anic heirs instead of inheri
along with them; and he was excluded by non-Qur’anic cognates,
instead of excluding them. In other words, @/ cognates excludéd
manumitter. I have discussed this rule elsewhere from the p
of view of the history of wal@’** but in the present contex
significance is this: most of the traditions which support this-
show no awareness of the fact that cognates comprise two who
different classes of heirs; the traditions do not divide them .ifi
Qur’anic and a non-Qur’anic variety, but rather treat them al
members of a single category, which they call dhaw *l-arhim.:

For lack of a more graceful term, I have dubbed the pre-classic
doctrine the DAEP rule (dhaws ’l-arham exclude patrons).:

W t.urn to the material, which can be divided into

authorities, especially Kiifan ones, are said to have
ire estate to a dhi rahim at the expense of a patron.
orrect solution according to ‘Umar,* ‘Ali:” and ‘Umar
liphs. It was also the correct solution in the eyes of

-ré;’bn Mas'ad yuwarrithani [dhawi] ‘Farham dina ’l-mawdli.
FaAli b Abi Talib? Qala: kina ashaddahum fi dhalika, as
tradition has it (‘Abd al-Razzaq, Musannaf, vol. 9, no. 16197,
‘Frishistamisches Erbrecht nach dem Kitab alfard'id des Sufyan
o Welt des Islams 13, 1971, p. 40 [omits the statement on ‘Ali]; Ibn Abi
ssannaf, vol. 11, po. 11205 [omits dine ‘Lmawdli); al-Shafi1,
‘Biilag 1321-25, vol. 7, p. 166; Ahmad b. al-Husayn al-Bayhaqi,
ubrd, Hyderabad 134455, vol. 6, p. 242, top. Cf. also Muhammad
tfayyish, Shark al-nil wa-shif@ al-‘alil, vol. 8, Cairo 1343, p. 3%4).
ditions on ‘Umar, see ‘Abd al-Razzaq, Musannaf, vol. 9, nos. 16196,

lﬁg note; Ibn Abi Shayba, Musannaf, vol. 11, no. 11208; Bayhadqi,
‘pp. 241f.; al-Muhammad b. Ya'qlib al-Kulayni, el-Usal min al-ka-
al-Ghaffari, Tehran 1377-81, vol. 7, pp. 135{; Muhammad b. ‘Alf
a, Man 1 yahduruhu *I-fagih, ed. HM. al-Kharsan, Tehran 1390, vol.
nos, 709-10; Muhammad b. al-Hasan al-Tasi, Tehdhib al-ahkam, ed.
. rsan, vol 9, Tehran 1382, pp. 328ff; N.B.E. Baillie, A Digest of
miidan Law?, vol. 2, London 1887, p. 346.

Ahmad Ibn Qudama, al-Mughni, ed. T.M. al-Zayni et al, Cairo
L 6, p. 323, no. 4830.

54 On all of this, see NJ. Coulson, Succession in the Muslim Family, Camh

1971, '
55 Crone, Roman, Provincial end Islamic law, pp. 36f.
56 Ibid., pp. 79L.
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24 Patricia Crone : .

. pre-classical rule, or rather half of it, and
Shurayh,* Masriiq,* Ibn Mas‘Gd,” Ibn Mas‘id’s son, grands s widely accepted. It onlly gives us half of the
nephew,” al-Sha'hi,® al-Aswad, ‘Algama,” ‘Abida® and - ng ndicates that dh#l rahim means other than
al-Nakha‘l in Kiifa;* Jabir b. Zayd in Basra;” Mu‘adh b. Jahs > here, But what types of heirs did the above-
’l-Darda’™ and Maymin b. Mihran in Syria;™ Ibn ‘Abbas; o have in mind?’
and ‘Atd’ in Mecca;™ Jabir al-Ansari,” Muhammad al-Bag L

Ja*far al-Sadiq in Medina;”” as well as Tawis in the Yemen wer this question by adducing case law.

of ‘Alqama’s died leaving 2 maternal half-sister’s son or
aternal"half-bfother’s daughter,” plus ‘Algama, her patron.
ha ‘entire estate to the surviving relative with the comment

ght 50 ‘All awarded the entire estate to a maternal aunt

admother in competition with patrons.®!
3 = C
are non-Qur’anic cognates, that is dhawi I-
s !
ical sense of the word.®

61 Abi Ubayd al-Qasim b. Sallam, Kitab al-amwal, ed. MKh, Har3s, Cair
309, no. 529; cf. alse Atfayyish, Nil, vol. 8, p. 304, L
62 ‘Abd al-Razzaq, Musennaf, vol. 9, no. 16203; Ibn Qudama, Mughnt, vol;
no, 4830; Atfayyish, Nz, vol. 8, p. 394.
63 Cf. above, note 58; also ‘Abd al-Razziq, Musannaf, vol. 9, nos. 16198, 1620
Shayba, Musannaf, vol. 11, no. 11218 (fails to specify that the competi
patron; appears in the chapter on radd); Bayhagi, Sunan, pp. 241f.: Thy
Mughnt , vol. 6, p. 323, no. 4830; Atfayyish, Nzl vol. 8, p. 394, :
64 Le, Ab@ ‘Ubayda b. ‘Abdaflah b. Mas'ad and al-Qasim b. ‘Abd ai
b. ‘Abdatiah b. Mas'tid (‘Abd al-Razzaq, Musannaf, vol. 9, nos. 162045
Shayba, Musannaf, vol. 11, no. 11218 [fails to specify that the competi
patron}; Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830). '
65 Le., ‘Abdallah b. ‘Utba b. Mas‘ad (Ibn Qudima, Mughni, vol. 6, p. 323,
He is counted as a Medinese by some (Ibn Hajar, Tahdhib al-fahdhib, Hyd
1325-27, vol. 5, p. 311). &5
66 ‘Abd al-Razziq, Musannaf, vol. 9, no. 16203; Thn Qudama, Mughni, vol;
no. 4830; Atfayyish, Nil, vol. 8, p. 394.
67 ‘Abd al-Razzaq, Mugennaf, vol. 9, no. 16196 (‘Algama); Raddatz, ‘Erb
40 (‘Alqama); Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830; Atfayyish,
8, p. 394 {(both).

ndson simitarly awarded the entire estate o’f.a freedwoman
ther than to her patrons.” ‘All gave the entire .estate foa
pense of the patrons,® and both Ihn Mas‘dd and gs son used
5. (A also gave the entire estate to a daughter, and when

wsannaf, vol. 9, no. 16196; Ton Abi Shayba, Mugennaf, vol. 11,
‘Erbrecht’, p. 40. o )
urces referred to in the previous note (the third is exceedmglly
Tbir Abi Shayba, Musannaf, vol. 11, no, 11210, wherff ‘Aiqam.a s
1y bequeaths a third of his estate to his patron's family, leaving
fiaternal sister’s son (who would thus have been the sole heir
id died intestate).
" hé(%?fi:.dl%, no. 2); al-Tisi, Takdhib, vol. 9, p. 329, no. 1183;
68 Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830. ‘0. 346 (maternal aunt); Ibn Abi Shayba, Musannaf, vol. 11,
69 ‘Abd al-Razzaq, Musannaf, vob. 9, nos. 16196, 16203; Ibn Qudama, Mughi | grandmather): -
6, p. 323, no. 4830; Atfayyish, N/, vol. 8, p. 394. - mothers are treated differently from the bulk of non-Qur’anic
70 Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830; Atfayyish, Nil, p. 394. cal law {(cf. Coulson, Succession, pp. 60f.).
71 Atfayyish, Nil, vol. 8, p. 394. : ; Musannaf, vol. 9, no. 16205.
72 Imid,; cf. Ibn AbT Shayba, Musannaf, vol. 11, no. 11207, on Aba *1-Dardi “vol. 9, p. 330, no. 1189. .
awards the entire estate to a maternal half-brother in the absence of othé'l_' i Mu_sannaf, vol. 9, no. 16204, This tradition makes no explicit
no mention being made of a patron). : n, and it is later cited in iliustration of radd (vol. 10, no. 19136).
73 Tbn Qudama, Mughni, vol. 6, p. 323, no. 4830. -Razzai presumably took it to be a case of sister versus patron when
74 Atfayyish, Nil, vol. 8, p. 394. \is bab mirith dhi ‘I-garaba (compare the similar case above, note
75 Baillie, Digest, vol. 2, p. 346. : '
76 Ibn Babiiya, Man Id yahduruhu alfagih, vol. 4, p. 223, no. 708; Baillie, ¥ %
2, p. 346. :
77 al-Kulayni, K4/, vol. 7, pp. 135f.
78 Atfayyish, Nil, vol. 8, p. 394.

,.vol..9, p. 330, nos. 1186f. (where the daughters are slaves whose
purchased, presumably out of the estate); pp. 331f., nos. 1192f.
gets her eighth); cf. also no. 1195.
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Thrahim al-Nakha‘T was reminded that the Prophet had given only half
to the daughter in the classical case of Ibnat Hamza, awarding the remy

to the patroness, he tried to explain it away, implying that he himself v
given the entire estate to the daughter.®”

nates are used at all.# (The cognates in receipt
o in specific terms as mother, daughter, sister
uld with equal plausibility be argued that the
encountered in these traditions was created and
awyers, and if this is correct, we must note that
r’anic, not only. in the sense that dhawi -
.d to mean cognates rather than relatives in
articularly in that cognates were assigned to
an though the Qur’an had awarded shares to
failed to mention the rest.
may be, it is not only the terminology that is odd
‘ho material could admittedly be harmonized with
e assumption that the Qur’anic and non-Qur’anic
.ted differently even though they were covered
‘and the result was the same too: the so-called
£:2(h), who were in fact Qur’anic heirs, were
eif Qur’anic shares and next given the rest of the
Hereas the genuine dhawi *l-arham of 2(a) were first
shares by recourse to the mechanisms of garaba or
siven the residue by #add again. There are in fact a
1 respect of which this assumption is valid: one
ur’anic shares and radd,”* while another explicitly
ween Qur’anic and non-Qur’anic heirs.®”® And the

In this material the cognates are Qur’anic heirs, not g
avham in the classical sense; yet they are adduced in 1ilustra
the same rule as their non- Qur anic counterparts.

3. Finally, ‘Abd al-Karim b. Abi ’I-Mukhériq (d. 126/7435 se
the doctrine as follows:®®

When a man died leaving patrons who had freed him, but no dhi #¢
than [for instance] a mother or maternal aunt, they would award the.
her and not call the patron to succession together with her; for thisy
call patrons to succession together with a dh# rahim.

Here a Qur’anic cognate (mother) and a non-Qur’anic one ( 
aunt} are explicitly enumerated as heirs of the same type
by the same rule.

There is no doubt that the terminology at least is odd - it
traditions, but the fact that the propounders of the DAEP ru
of both types of cognates as dhawd ’I- arham does not nece
mean that they were ignorant of the distinction betwee
It is possible that the pre-Islamic Arabs operated with 't}
broad categories of relatives outlined above, that is male
and cognates in the sense of the rest (who may or may n
been heirs); if this is correct, and if the cognates were kn
dhawi ’l-arhdm, one would expect the term occasionally to h
used in its undifferentiated sense even after the Qur’an had
the cognatic category into two. But is it correct? The hypot
Jahill usage is not reflected in the Qur’an, in which no te

ba‘duhum awld bi-ba'din (Qur. §:76; 33:6). As Mundy notes, the
estive of priority of agnates over cognates and affines (M. Mundy,
héritance, and Islam: A Re-examination of the Sociology of Fa-
I-Azmeh (ed.), Jslamic Law: Social and Historical Contexts, London
he absence of a term for agnatic relatives as such is also noted);
0es not suggest a purely cognatic category either.

fon, pp. 49ff,

87 Raddatz, ‘Erbrecht’, p. 39 (where innghd should be emended to innamg
al-Razzaq, Musannaf, vol. 9, no. 16212; Ibn Abi Shayba, Musannaf, vol.
11209; al-Bayhaql, Sunan, vol. 6, pp. 242: innamd af'amaha rasil Alldh
tu‘matan (to which the response in ‘Abd al-Razzdq is that if he dld
we will too).

83 ‘Abd al-Razzaq, Mugsannaf, vol. 9, no. 16203: inna 'Lrajul idhd mata wa
mawdliyahy Hadhina a‘tagihy wa-lam yada® dhd rahim {4 wmman
latan dafo's mirdthahu ilayhd wa-lom yuwarrithi mawsliyahu ma'a
innehum [d@ yuwarrithiing mawdliyahu ma'a dhi rahim,

Musannaf, vol. 11, no. 11208; Ibn Babiya, Man 12 yahduruhu
224 no 712, where the client leaves a daughter and a wife:

 radd and excluding the patrons.
ude the patron from succession in the presence of a dhi gard-
tter was not a recipient of al-mirath al-mafrid (ai-Kulayni, Kaft,

no. 7).
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transmitters, fully aware that adherents of the DAEP ryje:
traditions on radd and fanzil as well,* undoubtedly subs
the assumption with respect to the entirety of the materi:
would hardly have transmitted it if they did not. -

But if we disregard the exceptional traditions,” the asg
becomes gratuitous. In what is both the earliest and'th
account of the DAEP rule, that of ‘Abd al-Razzag b. H
the traditions give no indication of a differentiation bet
heirs of 2(a) and 2(b); indeed, ‘Abd al-Karim’s account of
explicitly conflates them. The prima facie reading of ‘Abd aI-Ra
material 1s that all the heirs involved are treated identicall
awarded the entire estate, not through a combination o Q
shares, gardba, tanzil or vadd, but simply because awardi
entire estate to the only heir is the obvious solution for anyo
is not constrained to think in terms of fixed shares. When:
al-Nakha'i tried to explain away the case of Jbnat Hamza;in
the Prophet gives the daughter her Qurianic magimum of:
estate and hands the rest to the manumitter, al-Sha‘bi is sup
have objected that “you do not know whether this took place

o of| the fard'id”’, meaning that Ibrahim’s
aughter had a right to t'he entire 'estate_z only
umption that the Qur’anic laws of mhentance
led at the time.%” This is my understanding :c_oo:

cage is difficult. If there was a pre—Qu.r anic
the chances are that most of the evidence
ave disappeared, not because there was a
Hiracy to Suppress it, but rathf?r becguse t.he
mmense energy to ironing .ou.t 1ncon51§tenc1es
o and none at all to transmitting matena}l that
' igible or plain wrong to them. Only amblguous
he DAEP rule itself) is likely to have slipped
ne tradition does come close to clinching theT case,
xpected, the cost of its survival was corruption. It

i o 0 s Ol ENCENE Blspll oo Uy
1},&5 gsbj ‘ﬁ]é @){3 al u.u.:'.' ¢|)L'.ﬁ.> O_g.uu)-‘—" ﬁdj ‘._59333 GQ?LLQJ
SEN Tos et ¥y Lgpis louy Teliadll 5l o

Tbn Jurayj — Sulayman al-Ahwal — Abd Habib al-'Iraql: a
ho died leaving fifty dinars. He had no heirs apart from
i& patrons, [who] was/were distant {masc. sg.) from him. So AbG
o him (Sic): ‘Poor you, take (fem. sg.) them and do not {fem. sg.)

94 ‘Abd al-Razzaq’s bab mirath al-qardba includes material on radd, and o
traditions on non-Qur’inic cognates versus patrons recurs in his chi
radd {cf. above, note 85). Ibn Abi Shayba's chapter on man kira yu
dhawt ’l-arham dina ’l-mawédli is followed by one on redd, again Wi
overlap between the two (cf. above notes 63, 92). s

95 Cf. ‘Abd al-Razzaq, Musennaf, vol. 10, nos. 19112-17; Ibn Abi Shayba, M;
vol. 11, nos. 11213ff; Raddatz, ‘Erbrecht’, p. 40; Ibn Qudama, Mug
6, p. 319, no. 4826. In fact there is a strong tendency in Thn Ali Sh
the traditions on non-Qur’anic cognates versus patrons to become:t
about non-Qur'anic cognates fouf court. Note also how Shuravh appea
adherent of the DAEP rule in Abfi ‘Ubayd (above, note 61), but as a'§
of the rights of non-Qur’anic cognates in general in Muhammad b. Khal
Akhbdr al-guddat, ed. ‘AM. al-Maraghi, Cairo 1947-50, vol. 2, p. 321. -

96 The first (above, note 92) is exceptional also in that it involves two;
the client's side, i.e. it does not confine its attention to the relativé p
two classes of heirs, but seeks to apportion rights within these classes

second (note 93) formulates the DAEP rule in the language of a tenth
author.

i pp'. 39f. This was presumably meant as a crushing reply
npare the response in ‘Abd al-Razzaq, above, note 87). But
here figures as a supporter of the DAEP rule (above, note 66, and

Nasirl Zaydis took al-Sha‘bi to be coming to Ibrahim’s rescu¢:
esting that the case of Ibnat Hamza was enacted hefore the revelation
nce laws, and thus abrogated by it (cf. below, note 110). Sufyén
'e'_éms to have read it in this vein (below, note 119). )
Musannaf, vol. 9, no. 16206. As regards the isndd, Tbn Jurayj and
hwal are well-known Meccans, but who was Abil Habib al-‘Tragi?
man of that kunye (Tahdhib, vol. 12, p. 68), and al-Dalabi
al-bung wa-l-asma', Hyderabad 1322, vol. 1, p. 143); but none
to fit.
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it : he is saying that somebody is to be givgn
| hody? The tradition should be read in

‘somebod :
Sr-_ in which al-Qasim b. ‘Abd al-Rahman,

There are several ways in which this garbled téx'
emended. For a start, how many patrons were there? T
of patrons does not affect the rules, but it does affect.
of this tradition; for if there was only one (reading s Masad, excludes a patron from succession in
ba‘id minhu), the patron could be the “him” addressed, 4 her, awarding the entire estate to the latter
Sha‘tha”’s statement could in that case be emended tg: was she who had born and bred the deccased,
[reading khudhha for khudhihid] and do not give he; ads1® In Abi ’1:Sha‘thd”s tradition, too,
la tu'tihd for la tu'fiha) anything”: the tradition would tter right in moral terms than the patrons,
the mother. But it is quite possible that the plural mawa] the latter were distant, meaning that their
singular ba‘id should be left unemended, since there are gt ith the client was remofe: some benefactor
passages in which bg‘id is treated as invariable when ‘PaSt' had freed his slave or guided an infidel
predicate of persons;* if so, there were several patrons an ople had merely inherited the patronate. Unlike
else was addressed. If Abi ’l-Sha‘tha’ was talking to - had no claim to gratitude from the deceased.
(reading laha for lahu), his statement could be emended his kind is never irrelevant, so the question is
them, and do not give him [reading fu‘fihi for tu‘tTha) anyt ndorses the mother’s moral right or mentions
tradition disinherits the patron. This would certainly m: rate its irrelevance. If we fake It to endorse
sense if Abfi *1-Sha‘tha’ is Jabir b. Zayd, a well known pr ng that the patrons had no right to succession
of the DAEP rule.!® Both of these readings rest on the -asé _distant, thereby implying that they would or
that the text describes a case taken to Ab{i ’I-Sha‘thy’ lled to succession if they had been closer. e
acting as judge; but one could also construe it as a traditi nd otherwise unattested legal doctrine. On the
question-answer type: “...Ab@ Habib al-Iraqi [who asked ditjon is saying that patrons take the estate cver
Sha‘tha’ about the case of] a woman who...s0 Abfi Sha' tant, it establishes that the moral considerations
to him,...” This reading fits the fact that Jabir does no re irrelevant: the law is the law however unjuse
have held office as judge, nor does Sulaym b. Aswad al-M This too would yield an otherwise unatested

a Kifan AbG ’I-Sha‘thd’ who died in 83/702 and whose v de mothers), but there is nothing implausible
wes his legal personality to his manumitter/; guide

the DAEP rule are not recorded.’® The question-answer hy

also goes well with the wayhaki of the answer (‘Poor you, d “mother, and the patron is the person “closest to
know?"); but it does not exactly make it easier to emend th eath”, as a tradition puts it.'** One frequently feels
Abi °’l-Sha‘tha’’s statement.

25 snaf, vol. 9, no. 16205 hamaltihi fi batniki wa-arda'tihi
mal kulluhu. :

raj aldshahdni, Kitab al-aghani, Cairo 1927-74, vol. 4, p. 26
“The terms garib and ba'id are commonplace in connection
Jdtionships too. ‘

Jedavhi fa-huwa mawlahu/huwa awla’-nis bi-malydhu wa-mamd-
nple Shafi, Umm, vol. 6, p. 186; al-Tirmidhi, al-Sahih, Cairo
65: al-Bukhari, Le recueil des fraditions mahomélanes, ed.
TJuynboll, Leiden 1862-1908, vol. 4, p. 289; Abd Dawid, Sahih

99 T. Noldeke, Zur Grammatik des Flassischen Arvabisch, Vienna 1897:(
Spitaler, Darmstadt 1963}, p. 22n. I owe both the point and the refere
L. Conrad. :

100 See the reference given above, note 70. i

101 Jabir b. Zayd and Sulaym b. al-Aswad al-Muharibi are the only:
with the kunye Abd ’1-Sha‘tha’ listed by Ibn Hajar (Tahdhib, vol. 12
Al-Dilabl adds others, but none is relevant (Kit@h al-kunda, vol. 2, pp. 5
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that this expression must once have been rather more serigy and: Qasimi Zaydis continued to apply the D}:EP S’"‘iﬁ
meant than the rights of the patron in recorded law would suggu’ actual patron: whereas t?le mgngmn';fr C;; unts a ¢ all
If the mother was excluded, we have clinched the case: Quz’ thi _contractual patron only inherits in the a)_ser_lce of a
ic shares were unknown, or at any rate ignored. But- what if e they male agnates_qr_cognateg of the qur am; o;f{ n;m-
reading is wrong? Yet another mother excluding yet another p ariety.!* The Cor}trz:}ctual patron is absent rom the ;1 dan
does not clinch anything unless the tradition is polemical ag: _b_gd'..-to,ZaY.d b. {Xh, and here the_ manum—ltlter .e)éctu tﬁs
those who would do the reverse. But it could of course simp ‘cognates precisely as he does m Sl}nn.l aw; but the
polemical against those who would have her share with the patrg ill applies when the mar.mrrgtter 1s 10 con}petltt_(grﬁ
al-Qasim’s tradition the mother is awarded al-ma! kulluh, suggest anic cognates: they exclude him instead of sharing wi
that the alternative was to restrict her to her Qur’anic share e Nagiri Zaydis also dropped the co.ntractual patro}rll '
to exclude her: the issue was her right to radd. Abi ’1-Sha‘th preserved the _D{%EP rule uncha)r}gejd in respect of ltde
tradition could be similarly understood, since we are explicitly tof ter: both Qur'znic and non-Qurianic cognates cxcuce
that somebody (the mother?) takes all the property and gives the of] ind the Imamis pr‘eserv_ed the .rule intact: the manum.ztter
party nothing. This would make good classical sense of the tradit ontractual patron inherit only in the a?_s ence of all rella;‘gave}f,
as far as the mother is concerned, but it gets us into trouble with’ agnates, Qur’i.mi_c cognates o7 non-Qur’anic cogna}ies. .1T ¢
patrons again, for the tradition would now be implying that they: and Imamis disliked the case of Ibnat Hamza as heartily as
not get the residue because they were distant whereas they would rahim al-Nakha7.""? .
might have got it if they had been close, which still does not mak hat: the Kifan schools shmy us is clfearly fr'actured‘ parfsls1
any sense at all. The assumption that the issue was all or nothir t must once have been a single doctrine, as in fact it sti
to either patron or mother works much better. But the text is to he case of the Imamis. The fracture has occurred along
ambivalent for this reading to be proved. divide between manumitter an.d co_ntractual patron and hgs
All is not lost, however, for the case can still be corroborat he applicability of Fhe doctrine in half; but the result is
by indirect means. As mentioned already, classical Sunni law doe derfully symmetrical in that the SChOO'_IS_ 1_1ave preservedz thg
not accept the DAEP rule: the patron inherits along with Qur’ani for different halves of the whole: the Nasiris and pseudo-Zay
cognates and excludes non-Qur’anic ones, instead of being exciude
by both. But the rule did not disappear without a trace: all school
of Kiifan origin'® preserve it to a greater or lesser extent. Thu

vonie, Roman, Provincial and Islamic Law, pp. 38f. and note 49 thereto.

54 b. ‘Al (attrib.), Majmi' alfigh, ed. E. Griffini, Milan 1919, p. 255, 849f.
vone, Roman, Provincial and Istamic Law, p. 37.

id., pp. 37, 3BL. .
he Imamis dismiss it as a tradition related by the mukhalifin which is muwdfiq
madhahib al- @mma, due to fagivya, contradicted by another version, mungafi',
hacted before the revelation of the far@id and abrogated by it, disliked by Ibra-
al-Nakha'i, and at all events superfluous as the truth is clear from the Qur’an
‘regardless of Hadith! (Ibn Babaya, Man ld yahduruhu al-fagik, vol. 4, pp- 223£., no.
T11; al-Tiis1, Tahdhib, vol. 9, nos. 1190-92), The Nasirl Zaydis likewise regarded
\it'as contrary to the book of God, weak and disapproved of by al-Sha‘bi and
“other traditionists (Mubammad b. Ya'qib al-Hawsami, Kitab shark al-thina, MS
fbrosiana, D. 224, fols. 101a, 123a). Compare above, note 97.

sunan al-mustafd, Cairo 1348, vol. 2, p. 20; Ibn al-Athir, al-Nikdva fi ghari
al-hadtth, ed. T.A, al-Zawi and M.M. al-Tannahi, Cairo 1963-65, vol. 5, p. 22
Ibn Hajar, Tahdhib, vol. 6, p. 47 (s.v. ““Abdaliah b. Mawhab). E
105 The Imamis are usually classified as a Medinese school, rather than a Kifa
one, but cf. Crone, Roman, Provincial and Islamic Law, p. 21 {(and note th
alignment between Hanafis, Zaydis and Imamis on contractual clientage @
p. 38; between Zaydis and Imamis on kitzbs on p. 76; and between Hanafi
Zaydis, Imamis and Ibadis, i.e. all the Iragis, on p. 95, section,.\iii, on bequests
It should be obvious from what follows that the Imami position on respectiv
rights of patron and dhawi 'l-arham is anything but Medinese even though
is ascribed to imams who resided in Medina and occasionally to other Medines
authorities too (such as Jabir al-Ans3ri, above, note 75).
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retain it when the cognates are in competition with a manumitter,
the Hanafis and Qasimis when they are in competition with 3
contractual patron. In pseudo-Zayd there is an additional fracture
along the divide between Qur’anic and non-Qur’anic cognates, the
old rule being preserved only for Qur’anic cognates in competitiori
with a manumitter; and the result is asymmetrical in that no schoo}
retains it only for non-Qur’anic cognates in competition with him
But then nobody would, for the obvious reason that non-Qur’a Anic
cognates could not be placed in a better position than their Qur’an:
ic counterparts (by continuing to exclude manumitters even when
Qur’anic heirs had come to share with them); and it is in any case
its preservation in connection with the Qu#»’@nic half of the former
dhawn ’l-arham that is 51gn1f1cant Besides, the Imamis make up
for the missing piece by preserving the rule intact. The DAEP rule
must indeed have been to the effect that all cognates were heirs o
the same type; all excluded manumitters and contractual patrons
who were heirs of the same type too.

Presumably the adherents of the DAEP rule held cognates of any
kind to exclude patrons for the simple reason that they were blood
relations whereas patrons were not: heirs by naseb exclude heir
by sabab (the spouse relict excepted), as the Imamis were later to’
put it.!"! The distinction between Qur’anic and non-Qur’anic blood
relations is intrusive to this line of thought; indeed, it must have been
this very distinction (in combination with a new stress on agnatic ties) -
that caused the fracture.""? The Imamis managed to accommodate the .
distinction, but their laws of inheritance can hardly be said to be
based on it: “[Imami] Shi‘i jurisprudence majestically sweeps asid
all those troublesome distinctions and divisions, between Qur’anic .
and other heirs, and between agnatic and non- agnatlc relatives, in"
which the generality of Muslim jurists were enmeshed”, as Coulson -

it.13 The Imamis swept them aside, it would appear, because
-y'were committed to an archaic doctrine formulated before the
tmctlons in question had made their appearance. Their inheritance
75 may thus be a counterpart to their conception of the imamate,
h. being elaborations of doctrines once common to the Muslim
rid at large.!'* Archaisms are also well attested in other types of
ami Jaw.

_When then did the fracture of the DAEP rule outside Imami
cles occur? The unfractured rule is ascribed to Companions,
ccessors and later authorities, but not to the Prophet; apparently,
~did not live to be defended in terms of the classical rules of the
ame. It was however widely adhered to, we are told, by authorities
ho died in the 730s, such as ‘Ata’ (d. 114/732), Muhammad al-
_aqir (d. 114 or 119/733 or 737), al-Qasim b. ‘Abd al-Rahmin (d.
20/738f) and Maymfin b. Mihran (d. 118 or 126/736 or 743f),1¢ so
must have been current in the 730s and, given that some of these
scriptions are likely to be spurious, presumably in the generation
-thereafter too. But in that generation it was on the way out. Though
still supported by Ja‘far al-Sadiq (d. 148/765)'"" and, apparently, Ibn
Abi Layla (d. 148/765)""% and Sufyan al-Thawri (d. 116/778),"® it

11% Coulson, Succession, p. 110.

114 Cf. Crone and Hinds, God’s Caliph.

_115 Crone, Roman, Provincial end Islamic Law, index, s.v. ‘Imami law’, for six
o examples relating to the law of slavery and wals'.

116 Cf. above, notes 64, 73, 74, 76.

117 al-Kulayni, Kdafi, vol. 7, pp. 135f

2118 S. al-Mahmagani, el-Awzd'? wa-ta'dlimubu ’l-insanivya wa-'l-gandniyya, Beirut

- 1978, p. 229, claims that he disinherited all non-Qur’anic cognates. This is not
- implausible, given his Medinese inclination; but no references are given, and the
claim is contradicted by al-Husayn b. Ahmad al-Sivaghi, Kitah al-rawd al-nadir,
completedl by ‘Abbas b. Akmad al-Hasani, Cairo 1347-49, vol. 5, p. 64 cf. zilso
Ibn Qudama, Mughni, vol. 6, p. 319, no. 4826, {The question is not broached in

Abd Yisuf, Ikhtilaf AbT Hanifa wa-bn Abt Layld, ed. A-W. al-Afghani, Hyderabad
1358, or Waki', Qudat, vol. 3, pp. 129ff)

- -119 Sufyan al- Thawn starts his b3h f7 'l-mawdli, with the Ibnat Hamza tradition,
complete with Torahim al-NakhaS's attempt to explain it away and al-Sha‘bi’s
reply; but he proceeds to cite another tradition in which a dha rahim excludes a

patron, suggesting that he too construed al-Sha‘bi’s reply as a dismissal of Ibaat

111 Crone, Roman, Provincial and Islamic Law, p. 148, note 27,
112 Classical Sunni inheritance law may be characterized as agnatic succession :
modified by Qur’anic legislation (Coulson, Swecession, p. 33); but the view that :
the agnatic rules were a straight carry-over from tribal Arabia is undoubtedly’
mistaken (cf. Mundy, ‘The Family, Inheritance, and Islam’, pp. 30, 47; Powers, |
Studies, ch. 3; Crone, Roman, Provincial and Islamic Law, p. 80). :
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‘the DAEP rule was still commonly accepted in the 730s. Simplistic
_ culations based on a single example have their limits too, of course;
hut for what it is worth, the evidence of the DAEP rule suggests a
id-Umayyad date for the arrival of the canonical scripture,!?

We may now summarize. Three legal terms of the Qur’an (kala-
, jizya ‘an yad, kitdb in 24:33) were unintelligible to the early
mentators, as were several non-legal phrases and passages (a/-
.mad, possibly al- rajim, the mysterious letters and Sirat Quraysh).
t the same time Qur’anic legislation seems to have been partly
jgnored and partly misunderstood by the lawyers, two of whose rules
toning penalty, rejection of written evidence) contradict the book
hile a third (DAEP rule) fails to take account of it; and a whoh;
uster of rules (Powers’ inheritance laws) seems to misrepresent
“intentions. This is a fairly impressive score, and it cries out
ra unitary explanation; but it is not easy to see how such an
'_p!anation can be provided without abandoning the conventional
count of how the Qur’an was born.

appears in its fractured form in the docirine attributed fo Abu
Hanifa (d. 150/767)'* and the Kafan work ascribed to Zayd

‘AJi,2' and it was wholly abandoned by al-Awza'1 (d. 157/774),** Ma:
lik (d. 179/795)'% and later school founders.'** The DAEP rule thus
seems to have lost out at the hands of men who flourished about
120-50/740-70. But these men can hardly have been the first to be
confronted with the problem that made the rule inviable. Assuming
that the problem made its appearance at least a generation before
it was solved, the jurists’ discovery of the Qur’anic cognates must
be dated to 90-120/710-40 at the latest. An earlier date would
preferable, but there are limits to how much earlier we can make i

Hamza’s case (Raddatz, ‘Erbrecht’, pp. 39f; cf. above, notes 97, 110). That he was

a supporter of the DAEP rule is in fact stated by both Ibn Qudima (Mugh
vol. 6, p. 310, no. 4826) and al-Siyaght, or rather his continuator (Rawd, vol. 5
p. 64). The claim to the conirary is thus anlikely io be correct (Sarakhsi, Mabsat
vol. 30, p. 3)._ '
120 See for example Muhammad b. al-Hasan al-Shaybans, Kitzh al-asl, ed. A-W
al-Afghani, vol. 4 (1), Hyderabad 1973, p. 166, from al-Sha‘bi: Ton Mas'id use
only to calt the manumitter to succession in the absence of dh# gardba, but Abi
Hanifa held the patron to have a better right with reference to the tradition ab :
Tbnat Hamza. :
121 Cf. abgve, note 167. {On the date of this work, see W. Madelung, Der i
al-Qasim b. Thrakim und die Glaubenslehre der Zaiditen, Berlin 1865, pp. Héfl:
Note that ‘Alf, reputedly the most vigorous supporter of the DAEP rule (above
notes 58£.), is here made to endorse the priority of manumitiers over non-Qur’a

cognates.
122 Mahmasani, al-Awzd'?, p. 229, where al- AwzaT espouses the Mﬁiiki
disinheritance of all non-Qut’anic cognates. No reference is given, but compar
Tbn Qudama, Mughnf, vol. 6, p. 319, no. 4826; al-Siyaghi, Rawd, vol. 5, p. 64
193 Cf. Malik, Mumaita’, Cairo n.d., vol. 1, pp. 338f. (Kitab al-fard'id, bab man lam
rath laha).
194 AL-Shafi‘T disinherited the non-Qur’anic cognates altogether after the fashw
of the Medinese {cf. his Umm, vol. 6, p. 166; Sarakhst, Mabsat, vol. 30, p
Ibn Qudama, Mughnt, vol. 6, p. 319, no. 4826), though his followers abandone
this position. Ab@ Thawr, Dawid al-ZahirT and al-Tabarl also disinherited ther
Ibn Qudama, loc. cit.), as did al-Qasim b. Thrihim, though the Zaydis at larg
did not {Siyaghi, Rewd, vol. 5, p. 64; Madelung, al- Qdsim, pp. 134£).

Compare the conjectural date in Crone and Cook, Hagarism, p. 18.



