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[C] COURSES - REVISITING THE LEGAL HERITAGE

While law, in any cultural tradition, is a highly technical subject that requires a long investment
of study and specialisation, a reforming curriculum can nevertheless usefully engage with the
conceptual context in which law is developed, and open up thereby the student’s perception of
the legal heritage to new horizons of justice and rights. Some of these perspectives will be
inherent to the tradition, others culturally legitimate adaptations to new perspectives thrown up
by a globalizing environment.

The purpose of the C Courses is to introduce the student to the development of Islamic figh, the
historical environment shaping its traditional methodologies, and illustrate the approaches that
are proving successful in the harmonisation of contemporary reality with these Islamic cognitive
models. The Units in this section of the Curriculum will therefore:

= introduce the student to the source materials for Islamic law, highlighting the dynamic of
the collection process, the cultural, doctrinal, historical and political influences on the
evolving corpus, the evolution of the isnad testimony and the background and
methodology of the sahih collections;

» outline the cultural, doctrinal and political influences on the historical development of
figh;

e trace in outline the stabilisation of the jurisprudential arena into the major established
schools of figh and the historical development of figh methodology;

e explain the implications of the progressive sacralisation of figh, its ethical consequences
and implications for legal thinking in a contemporary era that is demographically and
culturally interconnected.

Preparatory discussion

The value of a historical approach

In this task, the dialogic process explored above in the course on the Scripture in History also
vindicates a historical understanding of the development of law. A historical approach that
employs modern methodologies can provide answers to many questions on the nature and
evolution of the corpus of Islamic figh by highlighting, for instance, the influences of the local
environment, of political pressures, cultural challenges and of personalities upon the rulings
elaborated and adopted by the early jurisprudents (which later came to be unjustifiably sacralised
into an immutable authority). Such questions are highly pertinent to the task of contemporary
jurisprudence. Today’s students, and tomorrow’s fugaha’, are tasked with the problem of
reconciling the fast pace of developments in the contemporary world, with a set of values derived
from the foundational sources of Islam and consistent with the rich heritage of jurisprudential
thought.

This is a considerable endeavour, and embraces three major tasks:

i. How to derive rulings from the fixed Shari‘a sources for a changing world and
contemporary life in all its highly complex, inter-combined and tangled features, with
rulings derived from the absolute, authoritative, transcendent Text that can remain
adaptable to a reality that is volatile, varying, material and individualised;

ii.  How to develop the criteria and instruments for a dynamic, functional figh — how to
distinguish between that which is fixed in the ijtizadar of their predecessors and that
which can change and be adjusted:;
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iii. How to effect this reconciliation without doing a violence to the heritage — how to
develop the instruments and methodologies to interact with all these aspects in a balanced
way that secures benefits at the same time as minimising cultural damage.*

The work of the contemporary progressive fagih is to elaborate consistent methodologies and
instruments for dealing with these three tasks, mechanisms that can harmonise with the cognitive
models on which the jurisprudential endeavour has historically been based. At the same time they
work to invest these mechanisms with the capacity to discern the essential from the non-essential,
the immutables (al-thawabit) from the mutables (al-mutaghayyirar).

Conventional pedagogy in the field of Islamic law is proficient in expounding the internal
dynamics of figh and its relation to the Shari‘a source materials. However, the application of this
dynamic to the external context of new challenges — which are radically different from anything
that the Islamic legal tradition has had to address to date — remains tentative and lacks
confidence.

By illustrating the dynamics of the development of Islamic figh, by embedding it in its historical
contexts, Courses C1 to C3 seek out the inherent liberating potential of the legal endeavour, so as
to equip students to interact with self-confidence with the fast-developing pace of contemporary
life.? In presenting these Courses the educator will potentially be making a direct contribution to
the broader background training for the next generation of legal scholars to elaborate the
appropriate ijtihad for this vital task.

Islamic law — clarifying definitions

Since there is frequent confusion among students between the terms shari‘a and figh, the
educator will likely need to clarify at the outset what is meant by these terms, and how a
clarification of these terms will define what follows. This preparation will underline how, in
Islamic terms, the two are not of equal weight: the ‘raw material’ for the Shari‘a is the Qur’an®
and the Sunna texts, whereas figh is a subordinate discipline, not coming directly from the Qur’an
and the Sunna but indirectly from these sources. The use of the term Shari‘a to denote Islamic
law is more of a rhetorical device than a technical definition.*

Figh (lit. ‘true understanding’) is the process of making rulings and judgements from evidence
found in the Shari‘a sources — creating laws for matters not specifically addressed by these
sources — tested and authorised by the consensus (ijma‘) of Islamic scholars. Where this
consensus on a specific issue is unavailable, the exercise of analogy (giyas) is employed. Figh is
therefore best understood as a process relying on a set of inherited usi! al-figh — the ‘Principles
of Jurisprudence’ or the science of Legislative Principles (the Qur’an, Sunna, Ijma*and Qiyas) —
which direct Muslims how to develop their understanding of the divine will from the revealed
texts, and establish legislation to reflect that will.

The educator may usefully illustrate here the difference between shari‘a and figh as the
difference between an unchanging starting point of very broadly stated principles, the
‘Islamic way’, as it were in the sense of a set of ethical objectives, and a constantly changing

! These tasks were succinctly stated by Dr. Ahmad ‘Ibadi, who enumerated the difficulties that the legal profession is faced with
today. See Dr. A. ‘Ibadi, Foreword to «baY! Vol. 26, November 2007, pp.12-13.

2 “Whereas the internal context related to the internal structuring of the assembly of the Text is clear— in a general sense — from the
Qur’anic, jurisprudential heritage of the Muslims, the grasp of the external context is still in need of more research and study ...
Grasping this context will be one of the basic starting points for uncovering new Qur’anic and prophetic meanings that are capable of
contributing to guiding the path of both the Islamic and wider human culture” (Dr. A. ‘Ibadi, <Y Vol. 26, November 2007, p.45).

® The word Shari‘a is mentioned only once in the Qur’an, and not at all as a system of jurisprudence, but in its traditional meaning of
the “right path” ladd oY) Ga 4% Je Alilas Z5“Then We have made you follow a course in the affair, therefore follow it,” (Al-
Jathiya, XLV,18).

* Thus R. Ahmed, Islamic Law and Theology, in A. Emon and R. Ahmed (edd), A. Emon and R. Ahmed (edd), The Oxford Handbook
of Islamic Law, Oxford University Press, 2018, p.107. The author also explains how the term ‘theology” is used equally rhetorically,
in that it actually assumes two disciplines, ‘i/m al- kalam (dialectical argumentation on such matters as God, creation, the intellect,
revelation, prophethood) and ‘agida (creedal works defining the parameters of accepted belief).
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elaboration of precisely focused, specific, derived rulings which are responsive to altering
human circumstances and the evolving levels of human knowledge. If the Shari‘a is the
Qur’an and the Sunna in their essence, figh is the application of that essence, the
interpretation of them, and thus fallible. This preparatory clarification is an important one
for the educator to make, since it outlines how the body of ‘Islamic Law’ is not in itself
divinely mandated (as it has come to be interpreted in a politicised way by Islamists), for
it is mostly a post-Qur’anic, man-made system.® The problem of the intermeshing of the
conception of Islamic law with matters theological is a subject that continues to divide
opinion, whether Muslim-Muslim or Muslim-Non Muslim.® Given this human
origination of the legal system,” the combination of transcendental and mundane
perspectives has historically never been troublesome throughout the course of Islamic
history. The contemporary legal arena in Muslim majority states which combine secular
systems (and constitutions where Shari‘a is indicated as a guiding source), with
principles derived from traditional Islamic jurisprudence to influence specific areas of
law, is simply an organic continuation of this process.

® The distinction is important to make, since, as the Pew Survey on Muslims’ opinions on Shari‘a published in April 2013 discovered,
in 17 of the 23 countries where the question was asked, at least half of Muslims said that Shari‘a was the revealed word of God, and
that this figure in the Middle East-North Africa region increased to 74 per cent. https://www.pewforum.org/2013/04/30/the-worlds-
muslims-religion-politics-society-beliefs-about-sharia/

¢ «“Everyone ... whether purportedly working on the side of traditionalism or reform, or trying not to take sides, has theological
presuppositions that underpin their approach to jurisprudence and legal theory, whether explicitly or not. Those theological
presuppositions drive individual approaches to law and its application. Conversely, reforming Islamic law requires contending with
the underlying theologies presumed by certain applications of law.” R. Ahmed, Islamic Law and Theology, in A. Emon and R.
Ahmed (edd), A. Emon and R. Ahmed (edd), The Oxford Handbook of Islamic Law, Oxford University Press, 2018, p.125.

" With the exception of the Qur’an, all the sources for the Shari‘a are in fact human. They include: local customs, the Sunna (or the
Prophet’s examples), independent opinion, consensus, public interest, reasoning, equity consensus, old laws of culture and scriptures,
presumption of continuity.


https://www.pewforum.org/2013/04/30/the-worlds-muslims-religion-politics-society-beliefs-about-sharia/
https://www.pewforum.org/2013/04/30/the-worlds-muslims-religion-politics-society-beliefs-about-sharia/
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COURSE C1 - THE HISTORICAL CRADLE OF FIQH

Module C1.1 - HISTORICAL OVERVIEW OF THE DEVELOPMENT OF LAW

Understanding how the edifice of Islamic law came about and the conditioning factors of its early
development is an essential illustration of the above definition.

C1.1.1 - The Qur’an and the Prophet

In unit C1.1.1 the educator can outline why so much of Islamic law retains within its body much
that is in fact local and regional customary lore (‘'urf) relevant to a specific environment and how,
in the era of the Prophet most of the legal injunctions of the Qur’an were in the form of pre-
Islamic tribal customs given an Islamic sensibility and moral legitimacy. The educator can also
highlight the useful work of contemporary scholars, Muslim and non-Muslim, who focus on the
role and function of Muhammad as a charismatic leader more than as a methodical legislator, and
primarily as bearer of a spiritual message, as underlined on 13 occasions in the Qur’an as his only
true function,® and by the fact that the Qur’an contains only 80 or so verses featuring concrete
legal pronouncements

Similarly, the educator can point to this inspirational role as determining how such legal
pronouncements that Muhammad did give changed over time to reflect changing circumstances,
in the same way that his theological discourses evolved to meet the growing curiosity and
sophistication of his followers. During his lifetime, therefore, both law and theology were
expressed through a kind of casuistry, solving conflicts by applying general ethical, religious and
moral principles to particular and concrete cases of human conduct. This meant that context was
the primary driver; whenever circumstance demanded a certain law or theological doctrine,
Muhammad was able to channel a revelation that addressed that circumstance. In addition, it has
been argued that the lean legislative productivity during Muhammad’s lifetime was because he
assumed Jewish and Christian norms for the fledgling Muslim community, and only articulated
new laws when either Judeo-Christian norms did not address the new situation, or if Muhammad
wanted to contravene those norms to differentiate his new Arab religion.® As a result, the
educator may wish to illustrate the essential fluidity of the relationship between revelation and
law by recourse to this earliest paradigm, which was one of fluidity and broad general principles
that respond to, and indeed are conditioned by, changing circumstances and realities on the
ground.

C1.1.2 - Early development and ad hoc jurisprudential synthesis

In unit C1.1.2 the educator can illustrate the process of development of Islamic law during the
early Medinan period which saw ad hoc applications of Qur’an-inspired principles prior to the
more systemised approach adopted during the Umayyad administration. In this early Medinan
period (632-661) what came to be termed ‘the sunna tagririyya’ denoted the Prophet’s tacit
approval of customs which were prevalent during his lifetime and not expressly overruled by
him. These customs were duly preserved by the Companions and the Caliphs themselves issued
casuistic decrees, thus continuing the casuistic legacy of Muhammad.® By the time of the major

8 E.g.: Say: O mankind! I am only a plain warner unto you [Qur’an XXIL49]; So obey Allah, and obey His Messenger: but if ye turn
back, the duty of Our Messenger is but to proclaim (the Message) clearly and openly [Qur’an LXIV,12].

° On this, see R. Ahmed, Islamic Law and Theology, in A. Emon and R. Ahmed (edd), The Oxford Handbook of Islamic Law, Oxford
University Press, 2018, pp.108-9.

10 Scholars have noted the similarities of the casuistic approach of early Muslim law to Jewish law of the period, a parallelism that was
natural given the the close physical and geographical proximity of Jews and Muslims in this earliest Muslim state. The parallelism
extends to the focus of law-making which was in both cases “formal, personal, relevant to all areas of human behavior, developed
mainly by the efforts of legal scholars rather than by judicial precedent; both do not distinguish between state and religion, since both
give religious law precedence over the state; both distinguish between areas associated with religious ritual (A\nm mox ‘forbidden and
prohibited’ / <lale) and those relating to private law (nmn 7 ‘monetary cases’ / <3llxs)”. (See G. Libson, ‘The Relationship
between Jewish and Islamic Law’, Encyclopaedia Judaica).
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legal thinker Imam Malik, the post-Islamic survival of Arabian ‘urf as demonstrated in this
Medina period — termed ‘the practice of the Medinans’ (‘amal ahl al-madina) — was equated with
ijma" (‘consensus’, see below) to become a solid source precedent for Islamic law. A useful
calibration of the relationship between ‘urf and Shari‘a can be seen in the work of Ibrahim ibn
Misa Abi Ishaq al-Shatibi (720- 790/1320-1388) in his Al-Muwafaqat fi Usil al-Figh:

The shari‘a as a whole creates moral values ... Moral norms are of two types: The first type: those
that are customary and are closer to reason and acceptance; The second type: norms whose
meanings could not be rationalized in the first encounter and subsequently codified (i.e. the
prohibition of ‘usury’) ... Arabs did have some legal rules even during the Jahiliyya, and these
were affirmed by Islam, (including) fixation of blood-money, its imposition on the ‘agila (tribal
group),lgules for eunuchs, assigning of two shares to the male in inheritance ... as well as other
things. '

> DISCUSSION POINT - The Arabian cradle for Islamic law

The educator can usefully underline here the implications of the Arabian cradle for the future
development of Islamic law, notably the early tensions between Arabo-centric conceptions and
ethnically more egalitarian conceptions, which will later be reflected in such things as the laws of the
dhimma, the gradation of rights (male/female and Muslim/non-Muslim) that are proving troublesome
in the modern pluralistic environment.*?

C1.1.3 - The Umayyad period and the challenges of empire

In unit C1.1.3 the educator can illustrate the further tensions that arose during the period of the
Umayyad domination, where new institutions forcibly emerged in response to the demands of a
new, highly complex, imperial Muslim society that was in essence an amalgam of many cultures
and inherited customs. An important feature of the educator’s historical overview will be
demonstrating how this amalgam was managed, and the tensions that developed between the
advocates of the new Islamic religious stipulations and the advocates of local customs and
Byzantine (Roman)™ and Persian (Sassanian) laws, as these were becoming integrated — often
only superficially — with a Qur’anic patina in the rulings of Muslim gadis.

! Tbrahim ibn Miisd Abi Ishaq al-Shatibi, sl Jsal & <léisall  For a translation, see 1. Nyazee, The Reconciliation of the
Fundamentals of Islamic Law (section ‘Attributing knowledge of the sciences to the Qur’an’), Vol. Il Garnet Publishing, UK, 2014,
pp.60-61.

12 Rumee Ahmad highlights the deep theological-juridical implications of these tensions: “The second Caliph, ‘Umar, was depicted as
promoting a fatalistic, Arabo-centric God who favored the Arabs as His chosen people, much as He had earlier chosen the Children of
Israel. The legal result of ‘Umar’s theological belief was that he actively discouraged non- Arabs from converting to Islam, and Arabs
and non- Arabs had different rights and obligations under his rule; including extra taxes, special clothing, and limited political roles.
In contrast, the fourth Caliph, ‘Ali, was depicted as promoting a more justice- oriented, ethnically-egalitarian God; thus ‘Ali accorded
non- Arabs more legal rights than did ‘Umar.” See R. Ahmed, Islamic Law and Theology, in A. Emon and R. Ahmed (edd), The
Oxford Handbook of Islamic Law, Oxford University Press, 2018, pp.109-110.

3 The Syriac w m.ina raat walony wwoens (‘The Laws of the Christian and Victorious Kings®), a Syro-Roman law book dating from
the fifth century AD, is an interesting example of a relationship between Roman and Middle Eastern legal concepts, and the struggle
between the law of the state and the legal traditions of the people, which scholars have seen as setting the template for a similar
combination of Islamic law with Roman law in the Syrian region. Chibli Mallat, in his study of the work, notes that: “the 130 articles
in the Arabic version of the Syro-Roman Code sound so familiar to the modern Arab lawyer that the Code appears as some ‘vulgate’
for the uninitiated.” (C. Mallat, "From Islamic to Middle Eastern Law, a Restatement of the Field," The American Journal of
Comparative Law, Vol. 51 (2003), p.709. Some interesting studies on the influence of Roman law on early developing Islamic law
are Patricia Crone, Roman, Provincial and Islamic Law, Cambridge University Press, 1987; Mitter, U. ‘The Role of Non-Arabs in the
Origins of Islamic Law."’Shargiyyat 9 (1997): 107 and Ayman Daher, ‘The Shari’a: Roman Law Wearing an Islamic Veil?” in
Hirundo: The McGill Journal of Classical Studies, Volume I11: 2005, pp.91-108.

8
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» DISCUSSION POINT - The imperial cradle for Islamic law

A fascinating feature, which the educator may highlight, is the role of Umayyad Realpolitik in the
developing elaboration of Shari‘a norms. The Umayyad rulers did not have the prestige and authority
of the Prophet, the Companions and the Orthodox Caliphs to continue the casuistic fusion of law and
theology in their persons. They therefore resorted to establishing institutions that could create legal
authority, and the debate on the influence of the palace on these institutions is still active: being
stocked with state-sponsored scholars did these early institutions and bodies enable state policies by
shrouding them in theological justifications (such as a fatalistic acquiescence to dynastic rule)? Did an
independent Islamic theology emerge as a result of these prerogatives and was thus granted an overtly
political stamp as some western historians have claimed? Or were these scholars more independent
than previousll4y assumed, given that the political opponents of the Umayyads found natural allies in
the ‘ulama™?

Whatever the case, there was a reaction to what was perceived by Muslim traditionalists as the
loss of religious ethos in Islamic jurisprudence. Essentially the problem was one of reconciling
the tensions of the wings of jurisprudential thought: from those that advocated the practice of ra’y
(‘personal reasoning’) to those who advocated making the template of the Medina period the
ground root of legal interpretation.”®. These last insisted that the only true source for law was the
Qur’an, following which were the words (kadith) and paradigmatic actions (sunna) left behind by
the Prophet. They also insisted that the best authorities for those truths were Muhammad’s
Companions and the most upright among his immediate contemporaries. Failure to resolve these
tensions — and the perception by Muslim traditionalists that the ethos of Islam was being
submerged — was one of the causes for the downfall of the Umayyad dynasty.

C1.1.4 - Resistance and rebellion — proto-Shi ism and proto-Sunnism

In unit C1.1.4 the educator can focus on how this reaction manifested itself. Given the nexus
between politics and theology in the Umayyad period, religious resistance took the form of a
counter-theology that both rejected the fatalistic theology that underpinnned the authority of the
Umayyads and justified rebellion. The reaction took the form of a proto-Ski 7 sect that rejected
the fatalism of the Umayyads by insisting that the community must be led by a charismatic
authority descended from Muhammad himself — thus continuing the casuistic fusion of law and
theology that had preceded them. The early emergence of a proto-Sunni sect, focused the claim to
legitimacy not on a charismatic authority but on the approval of the Muslim community. The
fatalism of the Umayyads was also rejected by this group, but this rejection was qualified by a
complex theological formula: although God has knowledge of all things before they occur, He
does not de facto approve of them or cause them to be so; humans choose and deserve their
ultimate fate. The apparent paradox is addressed in the term iktisab (‘acquisition’), which holds
that while God authors human acts, people ‘acquire’ them as products of their free will.*®

1 On this debate, see R. Ahmed, Islamic Law and Theology, in A. Emon and R. Ahmed (edd), The Oxford Handbook of Islamic Law,
Oxford University Press, 2018, pp.110-116.

%% The traditional assumptions among Muslim historians that there was a jurisprudential dichotomy between the Kufan “proponents of
considered opinion” (ahl al-ra’y) and the Medinese “proponents of tradition” (ahl al-hadith) has been challenged recently, on the
grounds that it was “essentially an interpretative propensity and frame of mind, which manifested itself at the level of individual
jurists in all centers and was never strictly regional”. See U. Wymann-Landgraf: Malik and Madina, Islamic Legal Reasoning in the
Formative Period, Brill, Leiden 2013, pp.10-11.

% This potential contadictions of this doctrine for the issue of human responsibility continued to cause controversy the length of
Islamic history, and has its roots even in the Qur’an, as demonstrated in Sura VI (al-4n ‘am),148: Those who are polytheists will say:
If Allah had pleased we would not have associated (aught with Him) nor our fathers, nor would we have forbidden (to ourselves)
anything; even so did those before them reject until they tasted Our punishment. Say: Have you any knowledge with you so you should
bring it forth to us? You only follow a conjecture and you only tell lies.
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C1.1.5 - The Abbasid period and institutional groundings

After the fall of the Umayyads in the year 750, the proto-Sunni groups jostled for authority under
the Abbasids and over time the various urban environments of the early Islamic empire spawned
many centres of legal thought and practice, depending on the particular way individual jurists
parsed the Qur’an and integrated this with their views on customary tribal and social traditions.
This progressively Islamicising law, as it developed, was essentially a scholarly discourse and
since these scholars interpreted the sources in different ways and adjudicated variously between
the two ‘poles’ of authority — the immutable first principles with their textual authority and the
independent, mutable legal reasoning responding to changing human affairs (ijtihad) — a certain
amount of disorder ensued, since highly varying opinions could be found with regard to a single
legal issue. This jurisprudential fluidity, and its potential for conflict, sooner or later required the
imposition of some form of systemisation.

In unit C1.1.5 the educator can illustrate how state patronage increased the pressure to develop
unified laws and legal theories, so that these could be applied consistently at a state level.
Consequently, from the mid 8" century onwardes the various jurisprudential complexions that
developed in the major centres of Madina and Kiifa coalesced from a plurality of schools into
four major madhahib (lit. “ways to proceed’ or ‘methods’) that became established schools of
practice. As the body of legal ideas of a given complexion crystallized, doctrines were associated
with the individual religious scholar or theologian who formulated them and thus gave his hame
to a particular school which operated according to its specific form of legal casuistry. Thus
emerged the major schools of Islamic law, named after their leading lights or founders: the
Maliki, Hanafi, Shafi‘7, Hanbalf and Ja‘farT madhahib.”’

These developments brought greater coherence and consistency — and political stability for
Muslim rulers — because the adherents of a school were constrained to follow the opinions of the
school’s founding scholars. Moreover, within the confines of one school of legal thought the
process of juridical anarchy was further constrained as the earlier insistence on a scholar’s
individual ijtihad (on the grounds that no mujtahid was infallible) gave way to the opinions of
more eminent mujtahidin in that school. Progressively the jurists became ‘imitators’, mugallidiin,
of these mujtahidin. Ultimately, the normative laws that these four schools put forth in the ninth
century were seen as having cumulatively exhausted the legitimate range of legal diversity and
came to be considered authoritative in perpetuity and were not to be modified or added to except
in exceptional circumstances.™

The formation of their normative laws took place in step with the necessary effort to stabilise the
source texts of Islamic law. As a result of the ahl al-ra’y / ahl al-hadith conflict and the
unfortunate proliferation of fabricated hadith by supporters of the latter, collections of credible
hadith came into existence, one of the earliest extant examples being Al-Muwatta’ of Imam Malik
(ob. 796) a manual of jurisprudence which incorporated figh principles founded upon his 1,720
selected ahadith.

C1.1.6 - Al-Shafi T and the consolidation of us#! al-figh

In unit C1.1.6 the educator can focus the student on the singular achievement of Muhammad b.
Idris al-Shafi‘1 (767/150-820/204) in his attempt to synthesize the principles of the various
Islamizing legal doctrines into one overriding and coherent system. His motivation was
consistency and he aimed specifically at removing diversity, by arguing against Persian and
Roman influences on law, particularly the Roman influence for its rationalism that he believed
had already infected some existing doctrines, arguing for the importance of the Arabic language

" The eponymous founders were, respectively, Malik ibn Anas (715-95), Abii Hanifa (700-67), Muhammad al-Shafi‘ (767-820),
Ahmad ibn Hanbal (780-855) and Ja‘far al-Sadiq (700-765).

*8 This had concrete implications for the administration of the law throughout Islamic history. Thinkers such as Ibn al-Salah and Ibn
‘Abd al-Salam al-Sulami affirmed a qadi’s obligation to rule according to the received doctrine of his madhhab so that by the Mamluk
period (1250-1517) they came to be obligated to adjudicate according to the established doctrines of their madhahib, and subject to
discipline if they diverged from them.
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as the language of Revelation,”® and arguing for the primacy of a single authoritative source
(other than the Qur’an): that is the Traditions of the Prophet, in that

“a hadith from the Prophet is self-validating, requiring confirmation from no other quarter ... it is
incumbent upon people to follow the report from the Prophet, ignoring all other reports.” "

In so doing he set himself in opposition to the Iragians and the Medinese whom he considered
were neglecting these Traditions in favour of drawing conclusions from general rules, or merely
the opinions of the Companions which were, in addition, chaotically applied.”* His exclusive
focus on the life and sayings of the Prophet was such that he changed the use of the term ‘Sunna’
to mean only the ‘Sunna of the Prophet’.

Al-Shafi‘T’s Risala or ‘Epistle’ on Legal Theory is the oldest surviving and most influential work
on Islamic legal theory and the foundational document of Islamic jurisprudence. Though
constituting a statistical minority at the time, his work was spread by his students in Cairo, Mecca
and Baghdad and the influence of his jurisprudential synthesis was such that it ironically ended
up adding to legal diversity by forming the foundation for a separate legal school.

The educator can here introduce the student to the principle innovative achievements of the
Risala: the establishment of principles of textual interpretation to be applied to the Qur’an and to
prophetic Traditions, the techniques for harmonizing apparently contradictory precedents, the
etablishment of a coherent legal epistemology, the coherent application of analogy and the setting
of parameters for independent legal interpretation. This was a systemisation of analytical method
to minimise errors in the derivation of Islamic rulings from the mass of evidence and thus a
significant resolution of the chaotic legal controversies, in an enterprise which came to be known
as usul al-figh (on these see below section C2.2 — The usil al-figh methodologies). The
originality of his work, and the authoritativeness of his thought, also saw the establishment, or
consolidation, of a new category of jurisprudential endeavour: the universal ijma " (‘consensus’)
of all qualified scholars both as a method of resolving the conundrum of human reasoning being
employed in conjunction with the divine Text, and as a means of ‘de-localising’ Islamic law from
the prestige of the Medinan jurists.

> DISCUSSION POINT — The role and implications of al-Shafi i’s work

At this point the educator can initiate a discussion on the implications of al-Shafi‘T’s standpoints on a
number of matters. Firstly, on the role and authority of the prophetic hadith, al-Shafi'T’s single-
minded perception as to their exclusive value held that their authority was such that even the Qur’an
was "to be interpreted in the light of traditions (i.e. hadith), and not vice versa”.?? While the
Revelation had been traditionally considered above the Sunna in authority, did al-Shafi'T come close
to sacralising the Sunna to the point that it stood on an equal footing with the Qur’an, a virtual second
Revelation, on the grounds in his words that "the Prophet’s command is Allah’s command?”?

0 “It is obligatory upon every Muslim to learn the Arab tongue to the utmost of his power in order to profess through it that “there is
no God at all but God and Muhammad is His servant and Apostle” and to recite the Book of God and to utter in recollection what is
incumbent upon him, the takbir and what is commanded, the fasbih, the tashahhud and other matters.” <ol sl (se aleiy of alusa JS ed
Al ey 2l 5 sl a4y al s Sl (e dile (i B Lad KA Blaiy g ) S 4y by 4l g )5 sne lana oy A YDAl Y ) 4 2 s s sl e
Al-Shafi‘T, Al-Risala (ed. A. M. Shakir) p. 48 (paragraph 167). Al-Shafi‘T was also at pains to deny that there were any non-Arabic
words in the Qur’anic text (see Al-Risala, p.41 paragraphs 133 ff).

? Al-Shafi'T, <easd <idis/ Bilaq 1321/1903, p.19.
21 . Schacht, The Origins of Muhammadan Jurisprudence. Oxford, UK: Clarendon Press, 1950, p.21.

22 ), Schacht, An Introduction to Islamic Law , Clarendon, Oxford 1982, p.47.

% Al-Shafi't, Al-Risala (ed. A. M. Shakir) p. 84. See paragraphs 278-9 where al-Shafi‘1 lays this out explicitly: oSsd il Jsu, ) saeles
AuSa 14aSa (o agale) 4l y | AeSal ) galus Lail ) Jus ) pSad | galis 1305 bl S ) gled agi
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Secondly, by not only mapping out and establishing the discipline of usil al-figh in Islam, but also
centralising its importance to the Islamic faith, al-Shafi‘T’s impatience with ambiguity in legal
discourse may have led to the provision of a conceptual order, but at the expense of latitude and
diversity in legal thinking. On the grounds that Islam had been brought about through a single
incontrovertible act of divine revelation, al-Shafi‘T extended this incontrovertible act to defining a
single ‘revealed’ law, one which would override local social or historical specificities.?* Are there
implications for the contemporary environment if an Islamisation of law follows this dynamic?

Thirdly, with al-Shafi‘T’s establishment of a theory of an ijma " of all scholars, did the living tradition
of each school become annulled in favour of the practically impossible goal of a consensus of the
entire Muslim community? Was legal reasoning also truncated by limiting it to a formal process of
strict analogy (on this, see section C2.2 below), with little or no room for the discretionary reasoning
that had obtained hitherto?

Finally, was al-Shafi‘T’s preoccupation with unitary authority and the setting of exclusive parameters
of legal reasoning — in the face of challenges from debates on Reason and Revelation — a “ruthless
innovation™® that effectively closed off through his prestige the meaningful development of legal
thought beyond the limits of text-bound ijtihad and ijma’? *° Is it legitimate to continue to take the
unilaterally defined perspectives of one scholar — living at a specific period in history with its
particular social conditions — as an authoritative voice in the contemporary world?

Module C1.2 - THE EVALUATION OF THE LEGAL SOURCE MATERIAL

C1.2.1 - Classical hadith collection and validation

The tussle between ‘urf, the imperial legal systems, and the Islamic scriptures in a newly
configuring civilisation, placed at the centre of the debate the authenticity and hence legislative
valency of the legal source material. Important doctrinal and theological questions had to be
resolved, and authorities sourced to settle the matter. The above-mentioned debates such as the
preordination of man’s destiny, the freedom of mankind and the nature of sin, coupled with
competing claims to possess that evidence, proved too strong an incentive to prevent falsification
of these authorities by scholars unhappy with the weak levels available in the Qur’an to justify
their rulings.?” This was particularly the case among the opponents of ra’y who amassed a
prodigious body of this material to support their claims, much of it in the form of fabricated
hadith, in their effort to make traditionalist dogma the standard jurisprudence throughout the
Islamic world. Islamic sects played a major role in the amassing of hadith that supported their
doctrinal positions and undermined those of others.”® Political factors also heavily influenced the

# «\Where his contemporaries and their predecessors had engaged in defining Islam as a social and historical phenomenon, Shafi'i
sought to define a revealed Law” (J. Burton, The Sources of Islamic Law, Islamic Theories of Abrogation, Edinburgh University Press
1990, p.14).

% J. Schacht, An Introduction to Islamic Law , Clarendon, Oxford 1982, p.48.

% Nasr Hamid Abii Zayd argued that al-Shafi‘T’s Risala was essentially a treatise on epistemology, not on figh or usil al-figh as such,
and since epistemology cannot be confined to one single intellectual discipline, his setting of parameters for legal thought was
unwarranted, and  On this, see M.K. Masud, “Classical” Islamic Legal Theory as Ideology: Nasr Abu Zayd’s Study of al-Shafi T’s
Risala, n.d., pp.10-11.

# The statistics of this fabrication are well known: entire volumes were written in the medieval period on forgers and weak narrators
such as al-Bukhari’s Al-Du ‘afa’, al-Nisa’1’s Al-Di ‘af, Ibn Hayyan’s Al-Di ‘af wal-Matriikin, Ibn al-Jawzi’s Al-Du‘afa’, al-Dhahabi’s
Mayzan al-I'tidal, Ton Hajar’s Lisan al-Maydan, al-Halabt’s Al-Kashf al-Hathith, al-Azdi’s Al-Du‘afa’, al-Husayni’s Al-Mawdi ‘at
S - Maysara ibn ‘Abd Rabbih), “we lie for the Prophet not against him, lying is merely a matter of intention” ( !4de ¥ 4l 2S5 L)
s2and (ya Sle QXS ) 5), and “when we approve something we turn it into a sadith” (Lss olilas | el Liwaiul 13 - See Abi al-Faraj Ibn. al-
Jawzi, Kitab al-Mawdii 'at, Al-Madina 1386/1966, Vol. 1 p.39).

% Jbn al-Jawzi gives a list of the types responsible for fabrication: 1. Extreme ascetics who lacked discrimination; 2. those
uninterested in conscientious recording; 3. those whose brains were addled in old age; 4. Careless people. In the category of deliberate
falsifiers he includes: 1. those who committed an error but out of pride did not subsequently correct it; 2. Zindigs aiming to besmirch
the Shari‘a; 3. those who deliberately fabricated hadith to support their madhhab “having been persuaded by Satan that this was
permissible”; 4. those who invented hadith to encourage or dissuade others in the cause of righteousness feeling that the Shari‘a was
insufficient to the task; 5. those who permitted the invention of isnad for anything laudible; 6. those who fabricated hadith to gain
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collation of these materials for the purpose of winning Muslim opinion to their own side,
including coining traditions in the Prophet’s name to support their respective standpoints® and,
arguably, even to satisfy imperial administration demands.® In addition, jurisprudential rivalry
also played a significant part. Although differences of opinion existed among the most prominent
jurists, their followers considered even minor differences to be major and began to fabricate
traditions to support their respective schools of law.*

The anarchy of the source collections naturally called forth an entire discipline evaluating the
veracity of the hadith, in which the names of Muhammad al-Bukhari, Muslim ibn al-Hajjaj,
Ahmad al-Nasa’1, Abi ‘1sa al-Tirmidhi, Abt Dawiid, Muhammad Ibn Majah, Ahmad ibn Hanbal
and others stand prominent.*> However, the late date of these collections,®* combined with the
sheer dimensions of the task®* which the collectors had to set themselves, raised guestions even
during the medieval period® and continues to shroud their usage with controversy.

In the earlier period when law was still an extension of Arab tribal conventions, the recording of
hadith was not a priority and the body of hadiths that existed were statistically more focussed on
the sayings of the Companions and the Successors (the Sahaba and the Tabi‘an) than of the
Prophet.*® As the conflict developed over authority, jurisprudents of the local schools of law
contrasted with the ‘Traditionists’ who asserted that the formal traditions deriving exclusively
from the Prophet superseded the “living tradition” of these local schools. The conflict created a
‘hadith war’ as scholars of the local schools fought like with like and, as we have seen, the
demand produced the supply. This contest for authority inexorably focused upon the requirement
for uncontrovertible texts, and led to the progessive narrowing of the focus onto the sayings of
the Prophet.*” The process was formalised by later scholars such as al-Shafi‘T who insisted that
the Prophet was to be considered the ultimate authority for law, second only to the Qur’an.

favour with the sultan by supporting his cause; 7. outright inventers of fables. See Abu al-Faraj Ibn al-Jawzi, Kitab al-Mawdi ‘at, (ed
‘Abd al-Rahman ‘Uthman), Al-Madina 1386/1966, Vol. 1 pp.36-46.

# Traditions fabricated during this heightened state of affairs either condemned prominent leaders or commended them. For example,
one can trace how the position of Caliph Mu‘awiya became elevated through fabricated relevant traditions, and also how he was
condemned in other fabricated reports. See Ibn al-Jawzi, Kitab al-Mawdii 'at (Beirut: Dar al-Kutub al-‘llmiyya, 1995), vol.1, p.325.

% Examples of ahadith respondlng to the reqwrements of |mper|a| admlnlstratlon can be found especmlly Wlth regards to tax
)ﬂ (‘Narrated Baj alah: That Umar Would not take the jlzya from the Zoroastrlans until ‘Abd al Rahman bin ‘Awf 1nf0rmed him that
the Prophet took jizya from the Zoroastrians of Hajar), Jami" at-Tirmidhi 1587. The rewards for sourcing favourable hadith could be
considerable; according to ‘Al ibn al-MadinT a close associate of al-Bukhart: “l went to the Emir of the Believers and he said: - ‘Do
you know a hadith with a good chain of narration about someone who insults the Prophet and who is to be killed?’ I said: ‘yes’ ... So
he ordered me to be given a thousand dinars.” s 18 €0 alus adde il Loa all o (pad vinse Uiaaa Copatl (3 QU8 (ppnasall el o il
Sanaall 3 548 See Tbn Hazm, Al-Muhalld, (ed. A. M. Shakir, Al-Muniriyya, Cairo, n.d.) vol. 11, p.413.

® The level of the disputes could reach molecular detail, such as a fabricated hadith that stated that the Prophet said that if one raised
his hands in prayer, his prayer would not be accepted. See Ibn al-Jawzi, Kitab al-Mawdii 'at (Beirut: Dar al-Kutub al-‘limiyya, 1995),
vol.2, p.22.

# There remain well over three hundred other collections in the heritage of kadith scholarship, including such seminal works as the
Musnad of Ahmad ibn Hanbal, the Musannaf of Ibn Abi Shayba, the Sakih of Ibn Khuzayma, the Al-Mustadrak ‘ala al-Sahihayn of
al-Hakim, and many other multi-volume collections, which contain large numbers of ahadith considered sound, but which cannot be
found in the collections of al-Bukhari or Muslim.

% The earliest work containing a collection of hadith, the Al-Muwatta’ of Ahmad ibn Malik, dates from 755-795 AD. The other works
date from at least 75 years later.

¥ Al-Bukhari collected about 600,000 hadiths, accepted 7,275 and considered 592,725 to be un-proven, lies and/or fabrications.
Ahmad ibn Hanbal collected about 40,000 /adiths, choosing to retain 40,000 from among 700,000; Muslim collected 300,000 hadiths
and only accepted 4000 of them, refusing the remaining 296,000. In each case, 99% of the hadiths examined were discarded.

% The Shafi‘ite jurist and hadith scholar Yahya ibn Sharaf al-Nawawi (1233-1277) stated that “a number of scholars discovered many
hadiths” in the two most authentic hadith collection Sahih al-Bukhari and Sahih Muslim “which do not fulfil the conditions of
verification assumed by these men”.

% Early scholars appeared to have been content with quoting previous jurists with virtually no mention of Muhammad. The recourse
to authority gradually extended backwards in time to rely on people from earlier and earlier times.

% In the earliest of the hadith collections, such as the Muwatta’ of Imam Malik, the number of traditions associated with the Prophet
are greatly outnumbered by those associated with the Companions and the Successors. The Kitib al-Athar of Abi Yisuf (731-798)
contains 189 traditions from the Prophet, 372 from Companions, and 549 from Successors.
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In this unit the educator can introduce the student to the methods of classical hadith collection —
from the musnad collections that group ahadith according to the name of the first transmitter, to
the musannaf collections that categorise them according to subject matter — through to their
evaluation mechanisms. The categories of evaluation can be introduced in outline, starting from
the preliminary tests of linguistic examination to detect anomalous interpretation, to contextual
delimitation to detect any anomalous application of an exception (takhsis), or the possibility of
formal abrogation (naskh) of one hadith by another as a result of changing circumstances.®
Above all, the educator can illustrate the isnad (chain of narration) verification system designed
to establish which ahadith fall under which of the various categories — from sahih (authentic) to
mawdii ' (fabricated) — depending on the quality and consistency of the chain of narrators.

Since this is a somewhat complex endeavour, the system is perhaps more easily demonstrated in
tabular form. The primary rank of textual authority is as follows:

The divine will as relayed through: The classification of the hadith:
The Qur’an Qudst (‘sacred’)
The hadith of the Prophet Marfii* (‘elevated’)
The words of a Companion Mawqiif (‘stopped’)
The words of a Successor Magtii* (‘severed’)

The words of a Successor’s Successor
The hadith related by a Reporter

The hadith related by a Collector
(e.g. al-Bukhari or Muslim)

Following this first rank of authority the veracity is gradated according to the following
progressively weakening criteria:

1. The links of the isnad (how far the links are interrupted or uninterrupted):
supported (2); hurried (d=_»); continuous (J—<i«); broken (ehii); perplexing (J-<==); hanging (Cslu)ag

2. The number of narrators involved in each stage:

A consecutive series (ilsi); isolated (2=1) of which the report may be famous (Usei); strong (J:e); or
strange (<2)*

3. The nature of the text:

An addition by a reliable narrator (3 324)); denounced (_Si); interpolated (z J-\A)4l

% Examples of naskh of hadith are the abrogation of early doctrines of nikah mut'a (‘pleasure’ i.e. temporary) marriage, and the
progressive prohibition of wine, which had been discouraged by an early Qur’anic verse, then condemned, and finally prohibited.

% Hadith scholars categorised the quality of the links as: musnad (‘supported’ by a chain of traditionalists up to the level of a direct
report from the Prophet); mursal (‘hurried’ if there is a missing link between a Companion and the Prophet); muttasil (a ‘continuous’
and uninterrupted isnad up to the level of a Companion or Successor); mungati® (‘broken’ whereby there is a missing link in the chain
up to the level of a Successor); mu ‘dal (‘perplexing’, in that two or more expected consecutive links are missing); mu ‘allag (‘hanging’
in that the tradition is unsupported by an isnad altogether as in simply a direct ‘quotation’ from the Prophet).

2 The mutawatir reports are part of a ‘consecutive’ list of multiple reports, the size of which militates against its being falsified; ghad
(‘isolated’, that is, less than a multiple mutawatir, and ranging from mashhir (‘famous’ - more than two links but not multiple), ‘aziz
(‘strong’ — with only two links at one stage in the chain reporting it) and gharib (‘strange’ — with only one link at one stage in the
chain reporting it).
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4. The reliability and memory of the narrators:

Sound (z==); good (o=a); weak (—w==); fabricated (¢ s=.) 42

A logical extension of the intensified importance of the individual’s capacity and intentions in
relating a hadith was the establishment of the closely related disciplines of rijal al-hadith
(biographies of the hadith narrators) and ‘ilm al-jarh wal-ta'dil® (‘disqualification and
accreditation’), evaluation exercises in which the moral probity and intellectual capacity of the
narrators was the focus of study.

C1.2.2 - Historical and contemporary critique on the isnad system

Having outlined the classical system of hadith scholarship, in unit C1.2.2 the educator can
introduce the student to the contours of contemporary critique on the reliability and usefulness of
this scholarship. There continue to be at times dramatic differences of opinion on ‘what actually
happened’ in early Islamic history and how this is reflected (or not reflected) in the body of the
hadith, even the ‘sound’ hadith. Although the modern controversy began with the studies by
Orientalists with the application of techniques of modern literary and historical analysis, Muslim
scholars as early as Ibn Qutayba (828/213 — 889/276) equally cast a critical eye on the corpus and
the methodologies of isnad scholarship.*

The groundbreaking works of Ignaz Goldziher,” Joseph Schacht* and Gautier Juynboll*’

introduced scepticism as to how much of the hadith texts were genuine recollections or how
much were reverse-engineered and back-dated fictitiously, to try to gain more and more authority
until they eventually reached Muhammad, with the result that the fuller the isnad, the later the
hadith is in date. Since these critical works of modern scholarship, evaluation of the sources has
expanded considerably towards a more nuanced approach in which the rigour of the Muslim
muhaddithiin has been in some cases more positively reassessed.”® Nevertheless, the broad
findings of this modern scholarship have cast a refreshing and productive eye on the corpus of
hadith scholarship, and call for serious re-evaluation of the isnad methodology.

“* Here the content of the hadith is introduced into the validation process; in the case of a munkar (‘repudiated”) hadith the narrated
text by a weak narrator is held to contradict a related authenticated hadith; with a mudraj (‘interpolated’) hadith the text of the
narration is deemed to have been added to by the narrator reporting it.

42 A\ hadith that does not benefit from the status of being mutawatir (reported identically by many) is judged sahih (‘sound’) if the
reporters are deemed trustworthy, religiously sound and conscientiously verbatim in their wording of the report. Failing a verbatim
text, a hadith that is hasan is one whose source is known and the sense unambiguous. In the category of hadith whose authority is
called into question lie those that are da'if (‘weak’) due to some of the discontinuities in the chain listed in category 1) above
(munqati® — mu'dal — mu'allag) or due to some character defects in one of the narrators, and those that are outright mawdii’
(“fabricated’) for their being at odds with the generality of the iadith, or from clear mistakes in the text as to events and chronology.

43 “The scholarship of jarh and ta ‘dil’: the term jarh refers to finding a deficiency in the narrator’s righteousness or accurateness, or
both (which would prejudice the validity of his reported hadith); the term ta 'dil refers to a positive evaluation of his righteousness or
accurateness (which would support the authenticity, and hence authority of his reported hadith).

“In his work: ¢waall ilise a5 (‘The Interpretation of Conflicting Narrations’) Ibn Qutayba dismissed isndad research as irrelevant,
compared to philological analysis of the texts. See G. Lecomte: Le Traite des divergences du hadith d’Ibn Qutayba, Etudes arabes,
médiévales et modernes, Publications de I’Institut frangais du Proche-Orient, Institut frangais de Damas, 1962.

“ For an Arabic translation of his groundbreaking Introduction to Islamic Theology and Law see in the Almuslih library: I. Goldziher,
) gl B il gaial) ) ol &y )5 2" B, Dar al-Kutub al-Haditha, Cairo, Baghdad.

6 See, in the Almuslih library: J. Schacht, The Origins of Muhammadan Jurisprudence. Oxford, UK: Clarendon Press, 1950. For an
Arabic translation of t work see in the Almuslih library: J. Schacht, <4l J =l Dar al-Kutub al-Lubnani, Beirut, 1981.

47 See in the Almuslih library: G. Juynboll, Muslim Tradition, Studies in chronology, provenance and authorship of early hadith
Cambridge Studies in Islamic Civilization, Cambridge University Press, 1983.

8 See, in the Almuslih library: H. Motzki, Dating Muslim Traditions: A Survey, Arabica LII,2 (Brill, Leiden) 2005 where the author
shows that the transmission of ahadith as recorded in their isnad may be more secure than hitherto believed. For a comprehensive
evaluation of the current state of hadith and maghazi research see (in the Almuslih library): H. Motzki, Analysing Muslim Traditions,
Studies in Legal, Exegetical and Maghazi Hadith. Brill, Leiden and Boston, 2010.
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» DISCUSSION POINT - The role of trust in the calibration of hadith

In the light of the importance of hadith veracity in guaranteeing the validity of the law that is
built upon them, the educator may highlight some fundamental points of discussion on the
theory of authority, since this will impact upon later parts of the Curriculum on the tussle
between historical/religious authenticity and the contemporary world. These are:

a) the problem of the inverse relationship of the late date of the isnad chains and the fullness of their
documentation® and the implications of this for the reliability of the evaluation process;

b) the focus on genealogical preoccupations, and their relation to the personality of the narrator as a
measure of reliability: are the good intentions, nobility of lineage or conviction of the narrator
sufficient guarantees of the soundness of an individual’s faculty of memory, in view of the up to
200 year gap from the source event? In the field of contemporary law, for instance, research into
testimony — even of eyewitnesses — has convinced modern courts to place such evidence at the
lowest level and view it as unreliable;

c) the conceptual starting point of isnad analysis; is the assumption that the rigour and mental
capacities of an earlier narrator are to be held superior to that of a latter narrator a sound
assumption?

d) the statistical prioritisation of the personality of the narrator over the matn (‘content’) of the
narration, with the result that isnad rather than content effectively becomes the definition of truth
and thus of legal authority.® What are the possible implications of this prioritisation today if the
force of canonical authority demands that any contradiction in the matn to reason, logic and
common sense, or any clear conflict with universal ethical values and principles, are to be
resolved in favour of the hadith as long as the isnad of these hadith are deemed sahih?

Moreover, despite the strenous and conscientious efforts of scholars over the centuries to
establish consistent methodologies for assessing the veracity of hadith via their isnad, it is
difficult to find today two hadith scholars that agree on everything. The corpus is not
established, or indeed establishable in this way.

C1.2.3 - 4 renewed approach to hadith verification - isnad cum matn analysis

The educator, in unit C.1.2.3, can here usefully introduce the ongoing debates by scholars on
applying a more consistent focus on the matn of a hadith to explain ambiguities in the isnad.
While historically the possibility of criticizing the content as well as the isnad was recognized in
theory, the option was seldom systematically exercised.>* This omission has been the subject of
much criticism among scholars, Muslim and non-Muslim alike.® In the recent period, however,

9 During Muhammad’s lifetime and after his death, sadiths were usually quoted by his Companions and contemporaries and were not
prefaced by isnads; only after a generation or two (c. ad 700) did the isnad appear to enhance the weight of its text. The issue of
later/fuller isnads is still debated. Cf. see in the Almuslih library: H. Motzki: Analysing Muslim Traditions, Studies in Legal,
Exegetical and Maghazi Hadith, Brill, Leiden and Boston, 2010, p.450.

°* ‘Abd al-Rahman al-Awza‘1 (ob. 157/774) expressed this definition succinctly: “The disappearance of knowledge in reality is
nothing more than the disappearance of the isnad” (Tabaqat Ibn Sa‘d, 3/12). Similarly Shu‘ba ibn al-Hajjaj (ob. 160/777) maintained
that “the authenticity of a hadith is only known by the authenticity of its isnad” (al-Tamhid, 1/57 and Sharh ‘Ilal al-Tirmidhi 1/360).

*! Jonathan Brown argues that early critics disguised their matn criticism by using the language of isnad criticism (J. Brown, ‘How We
Know Early Hadith Critics Did Matn Criticism and Why It’s So Hard to Find’, Islamic Law and Society 15 (2008) pp.143-184).

%2 |srar Khan notes that “textual conflicts among reports arise when certain reports concerning the same matter vary in words and
meaning. Scholars generally suggest that such differences in reporting result not from narrating errors but because the Prophet made
the statements differently on different occasions. Another reason is the claim of ‘delusion’ of reliable narrators ... Rather than
examine the text as a possible source of defect, Hadith commentators blame a narrator” (I. Khan, Authentication of Hadith: Redefining
the Criteria, International Institute of Islamic Thought, 2012, pp.2-3). Joseph Schacht observed that “the criticism of traditions as
practised by Muhammadan scholars was almost invariably restricted to a purely formal criticism of isnads” (J. Schacht, The Origins of
Muhammadan Jurisprudence, O.U.P, 1950, p.3). Ignaz Goldziher’s criticism was particularly trenchant on this omission: “It is mainly
formal points which are decisive for judgment about credibility and authenticity ... judgment of the value of the contents depends on
the judgment of the correctness of the isnad. If the isnad to which an impossible sentence full of inner and outer contradictions is
appended withstands the scrutiny of this formal criticism, if the continuity of the entirely trustworthy authors cited in them is complete
and if the possibility of their personal communication is established, the tradition is accepted as worthy of credit. Nobody is allowed
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the discussion has been energised to produce what is termed a new discipline, an ‘isnad cum
matn’ analysis for the verification of hadith. Since the content of a report can be found exhibiting
both similarities and differences in one and the same report, the isnad cum matn analysis
investigates both of these elements, starting from the sources in which the transmissions are
found and proceeding backwards, focusing on the calibration of the clarity of the text and
whether the variants in the content correlate with the chains of narration. The argument is that a
combined approach like this can lead to more reliable results than the investigation of isnads or
matns alone.>® Encouraging students to broaden their research spectrum like this has the potential
to train a future generation of scholars capable of bringing new critical skills to this core task.

to say: ‘because the matn contains a logical or historical absurdity | doubt the correctness of the isnad’ ... Muslim critics have no
feeling for even the crudest anachronisms provided that the isnad is correct.” He argues also that, failing a resolution of hadiths with
contradictory texts, a historiographically crude and arbitrary preference is given to an affirmation of an event or quote: saledy 33 5 Lail
Sl salgdy ¥ @il [“the testimony that affirms, not one that denies, is to be adopted”] (I. Goldziher, Muslim Studies
(Muhammedanische Studien), tr. C. Barber and S. Stern, Aldine, Atherton, Vol. Il, 1971, pp.140-141).

%% The problem nevertheless remains of the reliability of each element of the comparative analysis: that is, the reliability of the dating
of the sources to be compared, the reliability of the soundness of the human recollection, the varying quality of the common links that
are being mapped for a statistical analysis, and the varying ways in which knowledge was transmitted in the first two centuries of
Islam. A useful summary of the debate is in H. Motzki: Dating Muslim Traditions: A Survey, Arabica LII,2 (Brill, Leiden) 2005 in the
Almuslih library.
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COURSE C2 - THE LEGAL METHOD

Module C2.1 - THE USUL AL-FIQH

C2.1.1 - Defining the roots of Law

The educator can usefully preface his discussion with the students on the system of Islamic Law
with a broad definition in unit C2.1.1 of how legal scholars sought to apply the source materials
for that law to the lived experience of Muslims. In this respect the revolution of Islam — its
defining of a new system detached in progressively greater degree from the cradles of Persian and
Roman legal thought and local and tribal ‘urf — demanded an equivalent revolution in legal
thinking.

As demonstrated earlier, al-Shafi‘T was instrumental in consolidating the emerging disciplines
establishing the ‘roots’ or ‘fundaments’ of law — the usiil al-figh — that had progressively emerged
as methods to calm the great sectarian and legal disagreements which had arisen during the first
two centuries of Islam. The task was to do this in such a way that would ensure fidelity to the
basic ethos of the new faith. These usu/ encapsulated a body of principles and investigative
methodologies through which practical legal rules could be developed from the fundaments and
they included, alongside the establishment of rulings, theoretical discussions of the proper nature
of the religious law. In this respect the jurisprudents were ideally to be constantly engaged in
expounding religious principles and their relationship to reason and ethics as part of the
adjudication process.

These principles were defined primarily by the text of the Qur’anic Revelation and the Sunna of
the Prophet as expressed in his sayings, actions, or tacit approval. Subordinate to these were
elements of authority beyond scripture, such as the consensus (ijma ‘) of all Muslim interpretive
scholars in a specific age on a legal rule about an issue not covered in the Qur’an or the Sunna,
or, failing this, a scholar’s analogical analysis (giyas), that is, the extension by legal reasoning of
an existing principle. This four-fold system Qur’an — Sunna — Ijma‘ - Qiyas is generally referred
to when speaking of the sources of Islamic law, with the related interpretive and hermeneutic
principles (detailed below) subsumed under these fundaments. The various schools of thought
that developed over time are in broad agreement on these principles, but vary in the relative
importarl&:e or prioritisation of them (see below Unit C3.1.2 - Complexions of the schools on usiil
al-figh).

C2.1.2 - Between the obligatory and the prohibited (al-ahkam al-khamsa)

As a preliminary to introducing the interpretative techniques in the usil al-figh, the educator in
unit C2.1.2 can outline the overarching framework of these usil. These are the commands and
prohibitions and the degrees of rulings (ahkam) that cover the spectrum between what is
permissible and what is prohibited. This is because Islamic law assumes a fixed framework in
which human activity is to be regulated, both in terms of the performance of the intrinsic
religious obligations (‘ibadat) in the fulfilment of ritual purity, prayer, alms, fasting, pilgrimage,
and jihad, and in the ‘applied” observation of the Islamic perspective in social dealings (al-
mu ‘amalat) that include matters related to the family, law and order, and commerce.

An important feature of the spectrum that the educator can highlight, and one that distinguishes
the character of Islamic law, is that in contradistinction to civil and common law systems the
categories of infraction of rights (hugiiq) includes infractions against the rights of the Creator
(hugiig Allah), in which the borderlines or deliminations (hudid) of the fixed framework are
transgressed. These infractions therefore include crimes of thought (heresy and apostasy) as well
as crimes against social and economic order (hugqiiqg al-insan).

% Twelver Shi‘a jurisprudence traditionally did not accord legitimacy to the use of giyas, but relied more on reason (‘aq|) in its place.
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Since the Qur’anic text is often ambiguous or lacks explicit detail on commands and
prohibitions,” the educator can outline how the jurisprudents attempted to navigate the territory
between the two poles of the obligatory and the prohibited by gradating the spectrum according
to the ‘five rulings’ or ‘values’ (al-ahkam al-khamsa): ‘obligatory’ (wajib, fard); ‘commendable’
(mandub); ‘neutral’ (mubah); ‘objectionable’ (makrizh); ‘forbidden’ (haram). It is only the two
extremes, namely the wajib and haram, which incorporate legal sanction. The rest are shades of
values between these two extremes, all of them primarily religious in character, and largely non-
legal and non-justiciable in a court of law.

» DISCUSSION POINT - The problem of a revealed religious law and human arbitration

The application of a law defined by an otherwordly, revealed Text to mundane human experience has
historically thrown up a number of problems for the jurisprudents, which the educator can fruitfully
highlight to engage the students in a productive debate. These problems include:

a) Can prohibitions be conditional upon rational explanation?

The explicit (sarth) commands and prohibitions of the Qur’an require total obedience without any
allowance for individual circumstances and regardless as to whether they are found to be rational
or not.>® The question therefore arises as to whether one should adopt a literal approach to the
enforcement of commands and prohibitions, or allow considerations of rationality to play a part in

the decision. On what grounds can the case for either position be made and justified?

b) Can a divine ruling be overridden?

The Qur’an does not specify the precise value or rigour of its injunctions, and leaves open the
possibility that a command may sometimes imply an obligation, sometimes a recommendation or
a mere permissibility.>” This implies the possibility that something prohibited may be interpreted
as merely reprehensible (makrizh) or vice versa. Similarly, something considered commendable
(mandub) can also be re-interpreted as obligatory. What are the criteria for this? Do assumptions
based upon the lack of specificity in the Qur’an, or generic texts speaking of ‘the bounty of God in
respect of ‘things that are created for their benefit’,*® constitute a true criterion? If the criteria are
the pragmatic interests of the community which are subject to changes not envisaged at the time of
the Revelation, what is the purpose of a law based on a Revelation from the divinity if, in the final

analysis, humans are deciding for themselves what is, or what is not, useful or practicable?*®

c) Is this unresolved question hindering contemporary figh thought?

The following question is therefore posed: in civil or common or law systems the revision of a law
is a procedural matter that has no implications for the legitimacy or authority as such of the legal
system. Can this be the case for a religious law? Is the fear of calling into question the legitimacy
of figh to express the Creator’s purposes a contributing factor in the difficulties encountered today
in updating Shari‘a law for the contemporary environment?

% “The question as to whether a particular injunction in the Qur’an amounts to a binding command or to a mere recommendation or
even permissibility cannot always be determined from the words and sentences of its text” (M. H. Kamali, Principles of Islamic
Jurisprudence, The Islamic Texts Society, Cambridge 2005, online text p.39).

% This is because “it is in the essence of devotion (‘ibada) that obedience does not depend on the rationality or otherwise of an
injunction”. Kamali, op cit, online text p.137.

5 Kamali, op cit, online text p.40.
%8 Kamali, op cit, online text p.39.

% The commonly referenced authorisation for this is the legal maxim: < sl z-wul sl (‘necessities overrule prohibitions’)
which is founded on texts such as Qur'an V (al-Ma'ida), 3: g0 st % 58 oy calais J3 Alasds 4 el o= Whoever is compelled by
hunger, not inclining willfully to sin, then surely Allah is Forgiving, Merciful.
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C2.1.3 - The scriptural source: lexical matters

The problem of the lack of legal content and clarity in the Qur’anic text challenged the energies
of the legal theorists onto deeper examination of the law-bearing texts that could be identified.
The educator in unit C2.1.3 can introduce the student to the lexical investigation of the text that
the jurisprudents included under usil al-figh, on their understanding that the strength of a legal
rule was to a large extent determined by the language in which it is was communicated. He can
outline the nuanced subdivisions and implications of words according to their ranks of clarity®
and obscurity® and the implications these hold for the derivation of legislation.

The unique status of the Qur’anic text as the word and fabric of the divine utterance (as opposed
to the status of the Jewish and Christian scriptures as the divinely inspired teaching or guidance)
obligated the legal theorists to pay close attention to the meaning of individual words and
phrases, in addition to the overall sense of the divine message. The educator can illustrate this
focus in the categorisation by the fugaha’ of meanings as ‘explicit’ (‘ibarat al-nass), ‘alluded to’
(isharat al-nass), ‘inferred’ (dalalat al-nass)® or ‘required’ (igtida’ al-nass) for reasons of sense,
and their further division of words into those whose meanings are absolute (mutlaq) or qualified
(mugayyad), with the rulings based on them accordingly precise, or limited as to their application.

The meaning of the Text, therefore, is subject to interpretation. The educator can introduce the
student to the two forms of this interpretation: zafsir (‘explanation’) — which deduces rulings by
explaining the content and linguistic composition of the text, and ta'wil (‘allegorical
interpretation’) — which goes beyond the literal meaning of words and sentences and
distinguishes in them a hidden meaning. Much of the focus of the first of these forms of
interpetation — tafsir — is upon distinguishing statements that are specific from those that are of
general import. Here an understanding of the context of a revealed text, and the purpose of a
revealed text, comes into play. The educator can here introduce the categories of (khdss)
(“specific’) and “@mm (‘general’) that determine, for instance, whether the text conveys an actual
prohibition (tahrim), or merely an expression of reprehension (karaha).

Given the overall ‘generic tones’ of the Qur’an in matters of rulings, as mentioned earlier, the
task of the jurist was to pin down where possible the specific implication of a text by seeking
elements that ‘particularize’ (tukhassis) it. Once this was done, decisive (gat7) rulings could
satisfyingly be established which could accumulatively form the core of the Shari‘a. The
remaining generic rulings in the Qur’anic text which cannot be effectively subjected to the
takhsis process can now function in their own right as justification for interpretive versatility —
allowing legal scholars and theorists to extract fresh lessons and principles in step with the
changing realities of era and place.”® Understandably it is the second form of interpretation —
ta’wil — that more intensively exercised the minds of legal scholars over the centuries, since its
departure from the manifest meaning of the text demands a level of speculative reasoning. To
prevent anarchy in this form of interpretation and to obviate opposition,* rules were set down

% The ranks of clarity from weakest to strongest are: zahir (‘manifest’, ‘apparent’)— with a meaning not in harmony with the context
in which it occurs — subject to abrogation); nass (‘explicit) — clear meaning in harmony with its context — a definitive text or ruling);
mufassar (‘unequivocal ‘) thus in harmony with the context in which it appears; mufassar bi-ghayrih ‘clarified by another context
where it appears’; muhkam (‘perspicuous’) which cannot be abrogated, not even in the lifetime of the Prophet). See Kamali, op cit,
online text pp.89-95.

81 Unclear words are gradated as the following: khaff (‘obscure’) with a basic meaning but partially ambiguous in some of the cases to
which it is applied; mushkil (‘ambiguous’) requiring research to explain its use in a specific context; mujmal (‘ambivalent”) inherently
unclear and giving no indication as to its precise meaning; mutashabih (‘intricate’) with a meaning that is entirely mysterious. See
Kamali, op cit, online text pp.97-101.

8 That is, a meaning warranted by the logical and juridical purport of the text. A further category, an advanced form of inferred
meaning, is one that was classed as mafhiim al-mukhalafa (‘implied converse meaning’ or ‘contrary implication’ to the actual text)
which remains controversial among the Hanafis.

8 Kamali, op cit, online text p.38.

% The relatively short-lived ZahirT literalist school, for instance, banned #a ‘wil outright.
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licensing how far it could be taken and methodologies for determining to what degree words or
phrases were to be taken in a literal (hagigi) or metaphorical (majazi) sense.”®

» DISCUSSION POINT - Divine communication and Arabic grammar

A useful debate for the educator to develop for the students is the relationship between language
and Revelation, and the influence of this relationship on the development of legal thought. While
grammatical analysis is not an integral part of the law or the Islamic faith, it was nevertheless
considered instrumental as an aid to the correct understanding of the Shari‘a.®® What were the
implications of this linguistic focus? For Mohamed Arkoun the result was a ‘logocentric
enclosure’ rooted in a preoccupation of the asl, the ‘root’, or original foundation of thought, the
inaugural lexical moment that must be endlessly consulted to verify the legitimacy of any human
endeavour and of the discourse that expresses it. This enclosure defines the parameters of Islamic
legal thought,®” but its focus on the lexical as/ presupposes an Arabic linguistic endeavour.
Correct usage of the grammatical and lexical rules of Arabic was deemed sufficient to ensure the
permanent validity of the meanings, and it is this preoccupation that accounts for the obligatory
‘linguistic” introductions to works of usi/ al-figh. These logocentric instincts led ultimately onto
i'jaz al-Qur’an doctrines of lexical perfection and immutability, as a logical corollary of the
divine revelation, and in turn an evidence of it.%® For discussion and debate, the educator can thus
pose the following questions:

e Does this association between the linguistic fabric of the Text and religious truth shortcut the
relationship with truth that would otherwise be exclusively associated with the content? Is the
mujtahid, in Arkoun’s words, “misleading himself and the faithful by perceiving reality
exclusively through the prism of the literal meaning of a Text”?

e Do these linguistic preoccupations delimit the universality of the Revelation, and the
universality of its legal rulings in environments diverse in time and place from the inaugural
lexical moment?

o Does the Arabness of the as/ underpinning legal thought constitute a diversion from global
reality, and does this have an inhibiting effect on the application of Islamic law to the
contemporary world?

C2.1.4 - The scriptural status of the Sunna

The educator may introduce here an interesting arena of discussion on the status of the prophetic
hadith. Since whatever material for rulings that existed in the Qur’an was expressed in brief and
general terms, there was much need for the takhsis process mentioned above. A unique
relationship was thus forged between the sunna of the Prophet and the Qur’anic text, so that the
two became in many cases integral to one another.”® And, as we have seen, al-Shafi‘T is
associated with championing the raising of the authority of the kadith to the rank of the Qur’anic
revelation itself. This was more than a rhetorical statement; according to the Ash‘aris, the
Mu‘tazila, Ibn Hazm al-ZahirT and some Hanbali and Shafi‘t scholars, the Qur’an provides clear

% The rules aimed at removing the influence of inclination or personal opinion, isolating out outlandish interpretations and ensuring
that exercises in ta 'wil were not to be applied to Qur’anic words or passages that were classed as mufassar (unequivocal) or muhkam
(perspicuous), in conformity with the Qur’anic passage <eliis Ha15 CESH 2 5 Silas &id 4 Some of its verses are decisive, they are
the basis of the Book, and others are allegorical (Qur’an 111 (4] ‘Imran), 7).

% Kamali, op cit, online text p.84.

57 This enclosure was signalled by al-Ghazali’s prescription: sbsl) JI sl ¢ adiall s¢d (“that is what is to be followed, to the exclusion of
the utterances of creatures”) Al-Mustasfa fi ‘lim al-Usil, 11, 122.

88 «Any attempt to know the truth (al-haqq) therefore consists in practice of total submission (taglid) to the authority of the Qur’anic
text whose linguistic pre-eminence is inevitably confounded with the transcendence of God’s will.” See Mohamed Arkoun, The
Unthought in Contemporary Islamic Thought, Saqi Books, London 2002, pp.174-5.

% Kamali, op cit, online text p.38.

21




Revisiting the Legal Heritage

evidence that every speech of the Prophet partakes in the status of revelation (wahy) on the basis
of the Qur’anic text: He says nothing of his own desire, it is nothing other than revelation (wahy)
revealed.”

As a consequence, there came to be ascribed
to these hadith all the properties and functions
of the mushaf: a hadith could abrogate another
hadith, and indeed a hadith could abrogate
part of the Qur’an itself.”

The potential theological implications were
skirted by scholars who argued that since the
Prophet had been uniquely granted by God the
status of representing God’s will by his
actions, or sunna, there is no abrogation of a
divine will by a human that is actually taking
place. For the abrogation, in reality, comes
from Allah Himself, whether the abrogating
passage is found in the Qur’an or in the
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The issue of one source validating the other came to be bitterly disputed. Ahadith that supported
the primacy of the Qur’anic text over the hadith and the sunna were rejected,” and countered
with a report of the Prophet saying: “Convey from me, even if it is one verse”, indicating for the
scholars that the Sunna may also be described as ‘verses’.”® As the hadith collections came to
take priority in hermeneutics, al-Shafi‘T’s position that “the Prophet’s command is Allah’s

™ Qur’an LIII (al-Najm) 3-4.

™ Al-Shafi‘T gives examples of abrogation of a Qur’anic verse (in the form of a takhsis). For example, the Qur’anic verse ‘As for the
thief, male and female, cut of their hands as a retribution from Allah,” (V:42) is subsequently qualified by the hadith which reads
‘Hands should [neither be] cut off [for the stealing] of fruits, nor the spadix of a palm tree, and that the hand [of the thief] should not
be cut off unless the price of the [thing] stolen is a quarter of a dinar or more.” M. Khadduri (tr.), Al-Shafi T’s Risala, Treatise on the
Foundations of Islamic Jurisprudence, Islamic Texts Society, (reprint of 1961 edition), p.105.

72350 5 A Gl S sl Mt ) Y Cilne AN e goaills 31 oSs D15 8 4 o i G Ll 5 A&l 8 U 4% ey Y “The Blessed
Prophet’s own sunnas do not in reality abrogate anything themselves; they only state that Allah has cancelled the ruling of a Qur’anic
aya. Hence the abrogation, in reality, is from Allah, whether the abrogating passage is in the Qur’an or the Sunna.” (Imam Aba al-
Walid al-Baji (d. 474), Thkam al-Fusil ila “Ilm al-Usil, ed. A. Turki (Beirut, 1986/1407), §435 (p.427).

78 sl ) Aid) g 2l ) = sal AU This is recorded as deriving from the 7abi T Makhil according to Ibn Muflih al-Hanbali in <la¥)
4,4l The argument is also recorded as: &l e Luald LSl ud s QUSD) e 4alé 3l (“The Sunna is an adjudicator of the Book, not
the Book of the Sunna’), making the case that “the authenticity and independence of the pure Sunnah through legislation of rulings is a
religious necessity, and only those who have no portion in the religion of Islam will gainsay this”. eIl s 5 edaall Liud) duaa &5
ALY o A A Baa Y e W) el 8 allay Y5 Ain By 5 e olSa YT a0 | See Tbn “ADbd al-Birr,dsaY) ale (e ol Gaias N Jsadll 3L ) | Part 1,
p.69.

™ The passages calligraphically inscribed are Hadiths 815 and 816 from chapter /3! S : “The Prophet was ordered to prostrate on
seven bony parts and not to tuck up his clothes or hair” (when performing salah). Unknown artist, Shiraz, dated 1400-1450. From the
Keir Collection of Islamic Art, Object number K.1.2014.800.1.

™ Such as the hadith: 481 A Calla o) 5| 438 Ul ) QIS Gl o8| 4 QS e o puin je 8 ie ST L “Whatever comes to you from me, check it
against the Book of Allah; if it is in accordance with the Book of Allah, then I said it, but if it goes against it, then | did not say it.”
This was deemed a fabrication associated with the Khawarij.

"8 See al-Zarkashi, Al-Bahr al-Muhit ff Usiil al-Figh, (ed .U. al-Ashgar) Vol. 4, Kuwait 1409/1988, p.165. (& " 4sssa " 8 ol ol J 5
1 L Jli B o e AV 4 (& 5l e Vil ) : alusade Al Lol
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command” became established, with the inexorable consequence that a doctrine of Sunna
infallibility developed which came close to being applied to the person of the Prophet.”’

The educator can here introduce the student to the conundrum, discussed at length by the Muslim
scholars and theorists, of an effectively infallible Prophet, as defined by his kadith and sunna,
being apparently contradicted by Qur’anic evidence indicating his fallibility. In answering this
conundrum the scholars needed to resolve a number of issues:

Firstly, where do the borderlines between authoritative and non-authoritative sources lie?
The intrinsically uncertain body of authoritative sources (the hadith veracity problem) and
the monumental scholarly effort on isnad research that was initiated to resolve this,
effectively assume that the hadith do not partake of the status of Revelation. Yet this is
despite the above-mentioned Qur’anic text concerning the Prophet’s words: (=3 ¥ 5 ()
s> 5 (“it is nothing other than revelation revealed’ that appears to contradict this.’

Secondly, where do the borderlines between revelation and interpretation lie? This issue
goes right to the authority of the hadith Text. The statement of ‘a revelation revealed’
implies sacralisation of the hadith, and thus that there is no cause for an interpretation of
them. Yet the majority of ‘ulama’ held that the Prophet himself was practicing ijtihad of the
Qur’an in issuing some of his hadith.” How could a revealed text take the form of an act of
ijtihad?

Thirdly, if it were accepted that the Prophet did practice ijtihad, then disagreeing with his

views would be permissible. Yet opposing the Prophet is clearly forbidden, and obedience to
him is stated to be a Qur’anic duty upon every Muslim.%

Fourthly, the conundrum increases when it is observed that the Qur’an gives clear
indications not only that the Prophet practiced ijtihad, but also that he was capable of
making errors, such as the verse: Allah forgive thee (O Muhammad)! Wherefor didst thou
grant tngem leave ere those who told the truth were manifest to thee and thou didst know the
liars?

Lastly, the same process of sacralisation appears to have affected the discipline of figh itself.
The task of determining how knowledge of the Prophet’s exemplary action may be reliably
gained, and how this gained knowledge may be consistently applied to legislation, was a
subject of active scholarly debate. The opinions of the jurists were therefore secondary
literature, yet over history the opinions of the leading jurists among them came to be
recognized as principal texts in their own right.®?

" Cf the statement attributed to Imam Malik:” Everyone after the Prophet will have his saying accepted or rejected, not so the
Prophet” (Ibn ‘Abd al-Barr in Jami’ Bayan al- ‘llm - 2/91); and the statement of Imam Ahmad: il Wd e 568 ) Jomy Cuds 35 (e
(‘Whoever rejects a hadith of Allah’s Messenger is on the brink of destruction!”) Ibn al-Jawzi, Manaqib al-Imam Ahmad ibn Hanbal,
(ed. M.A. al-Khanji), Al-Sa‘ada Press, Cairo, p.182.

"8 Scholars attempted to resolve this conundrum by claiming that the reference here is to the Qur’an itself, and not to every word that
the Prophet uttered. See. Kamali, op cit, online text p.328.

™ These scholars typically adduce the following hadith: “1 decide between you on the basis of my opinion (ray) in cases about which
no revelation has been sent down to me.” 48 &l J5% Al lad i &85 ol W) ) " J& Sunan Abi Dawid 3585 (classified as da 7).

8 Quran IV (al-Nisa’), 14: {neh e Al G VA 1506 48X 83 554 3 4l sy w=x (a3 And whoever disobeys Allah and His Messenger
and goes beyond His limits, He will cause him to enter fire to abide in it, and he shall have a shamful chastisement; Qur’an IV (al-
Nisa’), 59: &ia a1 513 O s M | shall s i 52l 15kl (3 G & O ye who believe! Obey Allah, and obey the messenger and those of you
who are in authority.

8 Qur’an IX (al-Tawba) 43. This conundrum was signalled by Muhammad al-Shawkani where he also flags up the Qur’anic ayat V1
(al-Anfal), 67; XXXIII (al-Ahzab), 37 and the Prophet’s own admission <ile L Y5 cilae o) gl (sagll it Ll s il La (5 5al (30 i ol
<lld culed L 1587 and concludes o= sl 4lee Lad )5S Y @lld Jias (‘with examples such as these, what the Prophet did does not constitute
revelation®). See M. Shawkani, J sy ale (o 3ol Giias Y Jsadll 8Ls ) (ed. Abii Hafs al-Athari), Riyadh 1421/2000, Vol. II p.1049.

8 «The opinions of the jurists based on legal reasoning are subordinate texts as they are subsidiary to the secondary text. It is in
Islamic cultural history that secondary text was elevated to the level of the principal. Gradually the opinions of the leading jurists in
the sciences of Figh and Tafsir (Qur’anic exegesis) came to be recognized as Principal texts.” M.K. Masud, “Classical” Islamic Legal
Theory as ldeology: Nasr Abu Zayd’s Study of al-Shafi 7’s Risala, n.d., p.13.
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The developing legal theory was thus having to resolve some basic conundrums thrown up by the
quandary of revelation, infallibility and interpretation. This meant that for each question or issue
of legal theory, there was an underlying epistemological issue that related to what extent the
reports of the Prophet’s words and acts could act unequivocally as a source of law (hujjiyya). The
nature of the debates indicated that the rulings of the fiugaha’ were coloured by the fact that they
were, to a greater or lesser extent, epistemologically compromised.®

» DISCUSSION POINT — The legislative authority of the hadith and sunna
The educator can thus engage the students in a productive discussion on the following questions:

o How satisfactorily has the conundrum of prophetic fallibility and the infallible sunna been
resolved? Is there proper validity to comments made by the ‘wlama’ that any error the Prophet
might have made was rectified by the Prophet himself or through subsequent revelation?®

e How satisfactory is the conclusion drawn by the scholars — in the face of the uncertainty of the
canon of source texts — that legal derivation could proceed with less than certain knowledge of an
individual report’s authenticity?

e Has the sacralisation process had a positive or negative effect on legal thought, both historically
and in its contemporary development?

e Has the delineation of authoritative legal source been established solidly enough to the point of
placing Shari‘a law on a secure footing?

Module C2.2 - THE USUL AL-FIQH METHODOLOGIES

In Module C2.2. the educator can introduce the student to the methodologies developed by the
scholars in usil al-figh. These methodologies seek to elucidate the meaning of the Qur’anic and
hadith passages where the obscurities in the text render unequivocal legal derivation difficult.
The methods elaborated range from textual criticism, to analogical analysis to considerations of
the pragmatic implications of text-based rulings and their likely impact on the ground in the
administration of justice.

C2.2.1 - The resolution of contradictions (ta ‘arud al-adilla)

In unit C2.2.1 the educator can demonstrate how the scholars dealt with the puzzle of ahadith
appearing to conflict with each other, or even with verses of the Qur’an, and how much of the
usul al-figh endeavour was developed in order to provide consistent mechanisms for resolving
such conflicts. This was particularly pressing given the cogency of objections raised by the
Mu‘tazila school on divergences (ikhtilaf), contradictions (tanaqud), inconsequential statements
(takdib al-ahir lil-awwal) and statements deemed to clash with basic tenets of reason (such as
anthropomorphisms). The problems were examined by recourse to assessing the textual status of
the reports according to their categorisation of authority, assessing the isnad, and the content via
a comprehensive linguistic analysis, prioritising the literal to the metaphorical meaning, the clear
to the implicit meaning, and the explicit meaning to the allusive meaning.

8 On this interesting issue, see Aron Zysow, The Economy of Certainty, An Introduction to the Typology of Islamic Legal Theory,
Lockwood Press, 2013, p.xv.

8 Sayyid A. Kassab, &Syl daydll & dgia¥) b Jya ¢l sl Dar al-Tawfiq al-Namiidhajiyya, 1404/1984, p. 61. (Citation from
Kamali, op cit, online text p.329).

8 “The distinctive Hanafi position on these matters was to require varying the acceptable level of certainty for legal derivation
depending on the content of the report”. (Aron Zysow, ibid.)
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Failing the resolution of the conflicts according to these methods, the scholar was to have
recourse to the theory of abrogation (naskh) in its two forms: explicit (sarih) — where texts openly
state that an earlier ruling is being changed — or implicit (dimni) — in which the abrogation may
be deduced due to a historically later practice indicated in the Qur’an® or by the Prophet®, or by
an apparent specification of a generic ruling (takhsis al-‘amm) in view of a new context that
demanded a different ruling. Failing this, analysis is to be suspended altogether and the
examination of the conflicting texts abandoned.?® The problem provoked the writing of entire
books on the subject and the educator may usefully illustrate Ibn Qutayba’s defence in his famous
work Kitab Ta 'wil Mukhtalif al-Hadith where he set out to systematically refute the objections.®
The primary place given to this issue indicates its serious implications for the validity of legal
rulings. Such contradictions could not be seen to reflect inconsistencies in the Divine Lawgiver's
message and were not to extend beyond the issue of ‘interpretation’.”

» DISCUSSION POINT - A potential arbitrariness in analytical methods
The student can here be encouraged to discuss the consistency and validity of these approaches.

The educator may single out some issues, such as the ambiguities we have seen on the calibration
of hadith according to the isnad and the issue of the assumed gradability of the retentive capacity
of the reporters. A number of rules of preference on the matn may also be discussed, such as the
prioritisation of evidence which affirms continuation of the original state over that which negates
it (see istishab below) or the argumentation that ‘prohibition takes priority over permissibility’. **
There is also the provision for the scholar to depart from such rules and instead apply that which
brings ease in preference to the one that entails hardship.*

The educator may thus initiate a discussion on how robust these criteria may be considered to be,
and whether, or to what extent, the textual logosphere of the raw material has generated arbitrary
methodologies for determining legal authority and whether, in the final analysis, the ruling on a
particular case is thus to be made on the basis of the scholar’s rational moral judgement, rather
than on structures determined by the text.

% An example of this that exercised the scholars was the differing instructions in sizra 1l (al-Bagara), 234 and 240 as to the period for
which widows should be maintained out of an estate. The general possibility of abrogation, of course, was given the by the Qur’an
itself at XVI (al-Nahl), 106 and II (al-Bagara), 106, although some scholars disputed the exitence of abrogation or argued that any
supposed abrogation was more a question of differences required due to a differing cuircumstance (takhsis).

8 The oft-cited example is given in Riyad as-Salihin, 580 (reported by Muslim). alusade & la & Jsms ) JB JUB die &) (oua s B2y 3 e
(el ol 5) "la 5y 8 sl B L) e oSies <K (“Buraidah (May Allah be pleased with him) reported: The Messenger of Allah said, “(In
the past) | forbade you from visiting graves, but visit them now.”)

8 < Abd al-Wahhab Khallaf: “If neither of these methods can resolve the problem, then by examining their historical date the later text
is to abrogate the earlier. If knowledge of the date is not available, one must abandon the examination of them altogether.” (i 1l
O Gk Laaaal i 55 8 Saia ¥l Gl iy (S o (e 5 el ok (00 gmima Bk L a5l 5 aanl (8 Slaia ¥l il s Tl sl
Lagr Jaall o i 5 Lan gy 5 a5 el () 5 e hibal) Lol Lagrie Gad IS La g 5 gyl ale 5 @13 Y 5 138 (S o (fd a1 3y See “Abd al-Wahhab
Khallaf, 48l J sal ole, Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.229.

® Ibn Qutayba: cwall calisa Jisl5 (“The Interpretation of Conflicting Narrations®), in which in addition to employing the methods of
the Mu‘tazili critics such as speculatiive reflection (nazar), rational proof (hujjat al-‘aql) and experience ( ‘iyan), he uses all the tools
of morphology, phonetics, syntax, rhetoric and lexicography. Interestingly, Ibn Qutayba also makes frequent use of Jewish and
Christian texts to vindicate ahadith against criticism. See G. Lecomte: Le Traité des Divergences du Hadit d’Ibn Qutayba, Institut
Francais de Damas, Damascus 1962, pp.35-36.

% The implications for the faith of the believer is outlined by ‘Abd al-Wahhab Khallaf: “it is only an apparent contradiction, and one
according to what appears to our minds, and therefore not a real contradiction. This is because the One Wise Lawgiver cannot issue
from Himself another evidence that demands for the same circumstance a contradictory ruling at one and the same time.” (s Lo
5)ALLUAJ\A_|}ALM\3U4}..4J10M uau.uaauuua)bu\m‘a\;&wwajmluu)\wwhuujw\uug;us;ua)bu.\ayy‘h\ AJA_u.\.J\
hl}luﬁ}l@ﬁ)&h&;@ﬁ\,&\@wﬁldﬂgmm )Mulusmy(usg\ 2l g Ll oY csiin (ym laty (g Ll gl gan La Conuny Jaid
‘Abd al-Wahhab Khallaf, 4l J s«al ale, Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.230.

% See Abd al-Wahhab Khallaf, Op. Cit. p.232: «zusalls a sl (i e 13] 1agd 8 Jie ddale duna 53 (50ba L |5 8 due guin 5a 3k e il 3ok (e
Sl 4 ¢ il 5 qilall (m jlai 13 gl 55 paall

9 Kamali, op cit, online text p.312.
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C2.2.2 - Precedent and ijtirad

This brings the student on the issue of the authority granted the fagih to engage in independent
legal arbitration (ijzihad) — the process of inferring by probability the rules of Shari‘a to be
derived from detailed examination of the scriptural sources. The procedure is regarded as second
only in legal importance to the textual evidence itself in the Qur’an and the Sunna. Its importance
derives from its being a continuous process of development, as opposed to the static nature of the
revealed texts. ljzihad is regarded as the principal instrument for maintaining harmony between
revelation and reason, and under this overrarching initiative fall all of the subordinate procedures
of consensus, analogy, juristic preference and considerations of public interest that are detailed in
this Module. The central role and importance of ijtihad was founded upon what the scholars
determined as its scriptural justification,” as a result of which the major schools (with the
exception of the Hanafis) regarded the endeavour as a necessary condition of the legal scholar.*

The educator may also sketch the scholarly qualifications and efforts demanded of the mujtahid
and the implications of these standards for the pragmatic administration of law. The demand for
exhaustive scriptural research®® and figh training precluded the contribution of a layman:®
competencies were required in the Arabic language, the disciplines of asbab al-nuzil (occasions
of the revelation), abrogation, the 500 or so law-bearing verses of the Qur’an and the Sunna
(ahadith al-ahkam) along with the relevant authorizing isnad, the objectives (magasid) of the
Shari‘a as well as the disciplines listed below.®’

The educator can then outline the arenas in which ijtihad is permissible, that is: where proofs are
not provided by Revelation — where evidence is scriptural but where the meaning is speculative —
where (in the hadith) there is doubtful authenticity but definitiveness in meaning — where both
authenticity and meaning are speculative.”® As for the arena where jjtihad is prohibited, these
include the fundamentals of faith such as the createdness of the universe or the obligatory status
of the pillars of the faith, or clear texts concerning the prescribed hudiid penalites.”®

As for the methodology, the educator can summarise the sequence of priorities laid down by al-
Shafi‘t and al-Ghazali: examine the nusiis of the Qur’an — refer to mutawatir and then to ahad
ahadith — examine the manifest (zahir) text of the Qur’an and the possibility of takhsis by means
of a hadith and whether this be an actual (fi l) or tacitly (taqriri) approved sunnah — consult the
legal madhahib for a consensus on a related case (‘il//a) — attempt an interpretation by analogy
(qivas) — apply the principle of ‘original (i.e. default) absence of liability’ (al-bara’a al-

% Principally the adith of Mu‘adh ibn Jabal where the Prophet is to have asked: “What will you do if you do not find any guidance in
the Sunnah of the Messenger of Allah and in Allah’s Book?” To which Mu'ad ibn Jabal replied: “I shall do my | best (ajtahld) to form
an opinion and I shall spare no effort.” "5l ¥5 @b I OB | A S 8 Y5 das ade A e B g5l 4 b 33 A1 " Sunan Abr
Dawiid 3592, classed as a mursal hadith or da 'if (aI Albani). Another hadith (Sunan Abi Dawizd 3585) has the Prophet himself stating
that “I decide between you on the basis of my opinion in cases about which no revelation has been sent down to me.” ol G

M Gl 050 A Led i K

% Abi Bakr ibn Mas‘iid al-Kasani, The Unprecedented Analytical Arrangement of Islamic Laws, trans. Imran A. K. Nyazee
(Islamabad: Advanced Legal Studies Institute, 2007), p.21.

% Al-*Amidi described this as “a total expenditure of effort in such a manner that the jurist feels an inability to exert himself further”
e 35l e Saall Gl (e eag dns e Fae 8 ASA Y (e o GBI Gl B gl 2180 ON this, see M. Al-Shawkand, Giad ) Jsadl s )
Jsa¥l ale (4 31l Ed. Abii Hafs Sami ibn al-*Arabi, Dar al-Fadila, Riyadh, 1% ed. 1421/2000, Vol. 2, p.1027.

% See M. al-Shawkani (ibid): “He must be mature and intelligent, with a demonstrative capacity to deduce rulings from their sources,
which must be according to the conditions that he be knowledgeable of the texts of the Book and the Sunna, failing which he cannot
conduct ijtihdad, he is not required to know all of the Qur’an and the Sunna, but rather what is related to them in terms of rulings” Y
b e Ol Al 5 S ety Talle 038 0 W oy e 3 e (S Ll 5 La 33 (e olSaY) S0 e Ly s AL ) i 8 Sle Wl 5% o
?&YDLA@_LAQMLMLLM\}uhﬁ‘@mﬂ!)u.b)—muﬁ(}i@;;ﬁ”ﬂ)}&ﬁ]; ‘J@_\A.AUSJ('JLAAJA‘

Kamali, op cit, online text p.324. Wael al-Hallaq gives a useful list of the full requirements of the mujtahid as seen by the classical
scholars. See W. al-Hallaq, ‘Was the Gate of ljtihad Closed?’ International Journal of Middle East Studies, Vol. 16, No. 1 (Mar.,
1984), pp.5-6.

% Kamali, op cit, online text p.318.

% See M. Al-Shawkani (op. cit.), Vol. 2 p.1033: 42 1sels Lay Juu 1l Ganuaill s 4oy Lo g 4liim s ailasns ol 2 9a53 alallS 5 5 puially plal) o iy
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asliyya)'™® — take into consideration the conflict of evidences (ta'@rud al-adilla) — resort if

necessary to the categories of equitable reasoning istihsan, maslaha mursala and istishab (see
units C2.2.5 - C2.2.7 below) — and finally catalogue the ruling arrived at: obligatory (wajib),
forbidden (haram), reprehensible (makriih), or recommended (mandiib).**

The relationship between ijtihad and taqlid

The educator can engage the students with some interesting implications of the ijtihad process.
The basic rule for the mujtahid in Shari‘a theory was that he was not to follow the ijtihad of
others. The point in this was that the derivation of a ruling was meant to be organic, in that the
scholar was to go back in each case to first principles, to consult the primary sources and derive
an active ruling from them. This requirement, naturally, was a tall order for the average legal
scholar, yet the legal theory assumed an all-encompassing knowledge to allow him to reconstruct
from the ground up from the raw textual materials. As such the legal theory on ijtihad was more
theoretical than practical: by the time of its consolidation in the late 9™ century the era of the
great mujtahidin was already over, indicating that its purpose was to show how figh could be
constructed from beginning to end.**

He was also bound by the results of his own ijtikad; the conclusion that he reached was
equivalent to an extension of the divine command, which he therefore must observe. The logic
for this was clear: if one ruling of ijtihad could be set aside by another, then the latter might
equally be subject to reversal, and this would lead to uncertainty and loss of credibility in the
derived rulings.'® At a later stage in the Curriculum the educator can examine the comparison
between this principle and the stare decisis (‘stand by what has been decided’) principle of the
Common Law and Civil Law systems (see unit C3.1.3 below).

An important element for the educator to explain is the relationship between the mujtahid and the
mugallid, and how the statistical balance came to tilt in favour of the latter. Although the
qualified mujtahid fi al-shar‘ was not permitted to follow an existing authoritative madhhab, in
practice most scholars were unable to attain that level of expertise, and instead attained to the
status of mujtahid fi al-madhhab, where his independent judgement was limited to the parameters
set by his school of law. In this way, as mentioned earlier, progressively the fugaha’ became
‘imitators’ or ‘reproducers’ — mugallidiin — of these mujtahidin."®* Since ijtihad is a fard kifaya, a
duty to be fufilled by only a limited number of qualified persons, all laymen and non-mujtahid
jurists are under the obligation to follow the guidance of the mujtahidin. The difference between
the mujtahid and the mugallid thus consists of the former’s claim to provide proof (hujaj) of the
veracity of his opinion, the latter simply receiving commands without claiming any justification
(bila kayf). (Part of the confusion over the ‘gates of ijtihad’, as the Curriculum will discuss below
(unit C.2.3.2), stems from the fact that whereas the process of ijtihad was never discontinued, the
influence of taqlid progressively limited its room to manoeuvre).

The purpose of taglid was to lay down a methodology for the fagih for discovering and applying
the law in the light of the already settled law. Muslim scholars have argued that this is also the
function of the modern judge too, who discovers the law from the statutes and precedents to settle

10 This is based on the legal principle that ‘the basic assumption on matters is permissibility” ( 2Ly Liy1 & da¥)), for which there
is a mnemonic verse: sl lalha aie il 5 * Aaly) e ) 48 Juad) (“Permission is the legal default — to deny this is a disfiguring fault”).

101 Kamali, op cit, online text p.327.

102 «Nor was there, after this era, any perceived need to have a new system of figh constructed. Yet, the high standard of juristic-
interpretive expectations was maintained until the early nineteenth century, when law and its celebrated legal theory were largely
decimated” (W. Hallaq, Shari‘a — Theory, Practice, Transformations, Cambridge University Press 2009, pp.75-6).

193 Kamali, op cit, online text pp.318-319.

104 Al-Ghazali went on to argue that taglid was for practical reasons obligatory: “it is more than obvious that not every person is
capable of becoming an expert in law: Making it obligatory upon a layman to attain the status of ijtihad is asking him to do the
impossible because it will lead people to abandon their respective professions as well as making families, and the whole system will
collapse because everyone would devote his skills to acquire the knowledge of law. Moreover, it will also lead the scholars to leave
the intellectual work and turn to the worldly affairs. Resultantly, the knowledge of law will vanish.” Al-Ghazali, Al-Mustasfa min ‘lim
al-Usil, (Beirut: Dar Ihya’ al-Turath al-*Arabi , n.d.),Vol. 2, 203.
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the disputes brought to him. '® The doctrine of faglid thus furnishes the basic material for
developing an Islamic theory of adjudication. '

C2.2.3 - The categorisation of authority beyond scripture: ijma’

Unit C2.2.3 focuses on the third source of law after the Qur’an and the Sunna, the ‘consensus’
(zyma”) of the scholars, defined as the unanimous agreement of the mujtahidm living after the
death of the Prophet on any matter. Here the educator can outline how juxtaposition of this
category to the Qur’an and the Sunna in status was due to a perception that a number of Qur’anic
verses™” and prophetic hadith™® indicated the possibility that the Islamic community collectively
could never agree on an error, and therefore the consensus of the scholars was authoritative. The
aim of ijma’ was to provide certainty in a world beyond the certitudes of scriptural text. Once a
consensus was established, once it throws its weight behind a ruling, this becomes decisive and
infallible, it becomes an authority in its own right and the ‘raw material’ of law is thus

expanded.'®

The educator can take the opportunity here to engage the students in discussion of the
implications of al-Shafi‘T’s extension of ‘the consensus of all the scholars’ from the earlier
conception of ‘the people of Madina’ to a universal ijma" of all the learned Muslims. He can
indicate the calibration of the consensus, from the explicit ijma* (al-ijma" al-sarth) of all the
mujtahidin t0 the less binding tacit ijma" (al-ijma" al-sukiti) where the silence of most of the
mujtahidin is deemed to indicate assent, but also the essential controversial status of this device.
Legal authority demanded that only an absolute and universal consensus could be valid, while
such a universal consensus — beyond basic matters of obligatory religious duties and the pillars of
faith — was difficult, if not impossible, to obtain. ! Historically ijma* was to have a minimal
impact on legal development™ since, despite the theory, ijma " could not actually add much to the
‘raw material’.

Instead, its role was a declaratory one, confirming one opinion amongst many as the law.**> And
in this function its potential as a positive influence on legal latitude and flexibility (being based
on human opinion outside the scriptural text)™® was severely curtailed by the jurists’ need to
enshrine a new infallible authority, for which any diversity of view on a point of consensus had to

195 «In Islamic law, the task of the fagih appears to be the same as that of the modern judge who is settling issues of law and fact”

(Imran Ahsan Khan Nyazee, Islamic Jurisprudence, p.433).
1% See Muhammad Munir, ‘Precedent in Islamic Law’, Islamic Studies 47:4 (2008) p.474.

97 The principal Qur’anic authorities cited are: al-Nisa’ IV:59 and 83 (“obey the messenger and those of you who are in authority™);
al-Nisa’ IV:115 condemning those who “follow a way other than that of the believers”; 47 ‘Imran 111:102 (“Cling firmly together to
God's rope and do not separate”); ‘Al ‘Tmran 111:109 (“You are the best community that has been raised for mankind, You enjoin right
and forbid evil and you believe in God™); al-Bagara 11:143 (“Thus We have made you a middle nation™); al-A ‘raf VI1:181 (“And of
those We created are a nation who direct others with truth and dispense justice on its basis™); al-Shira XLII1:10 (“And in whatever
you differ, the judgment remains with God”).

108 Prmupally Sunan Ibn Majah 3950 “My natlon WI!| r]ot unlte on mlsgmdance s0_ if you see them differing, foIIow the great
splits away from the Jam a‘a and dles then he has dled a death of Jjahiliyya” mb T el delaal) 3005 delal) (e oA e (also
Sahih al-Bukhari 7054; Sahih Muslim 1848a and 1848c).

%9 This attainment of undisputable authority accounts for the conflicting views on whether a consensus could be established on the
basis of giyas given the function of analogy as an evaluation of doubts and probabilities. See Kamali, op cit, online text p.174.

10 Al-Shafi‘T acknowledged the unfeasability of ijma" as a universal consensus, other opponents such as the Zahiris confined the
consensus to the Companions alone, while the Malikis defined it as limited to the Madinans. The Shi‘a Imamiyya recognise only the
ijma ' of the members of the Prophet’s family.

"1 Wael Hallag, for instance, places the figure as below 1 percent of historical legislation (W. Hallag, An Introduction to Islamic Law.
Cambridge University Press, 2009, p22).

12 «The sources of law are established as reliable records of legal and theological messages by fawatur—their recurrent transmission
within the community over time; ijma‘ plays no role here” (Aron Zysow, The Economy of Certainty, An Introduction to the Typology
of Islamic Legal Theory, Lockwood Press, 2013, p.xvi.)

113 This was the view, for instance, of Ignaz Goldziher who argued that it provided Islam “with a potential for freedom of movement
and a capacity for evolution. It furnishes a desirable corrective against the dead letter of personal authority.” 1. Goldziher, Introduction
to Islamic Theology and Law, Princeton University Press, New Jersey 1981, p.52.
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be dismissed."™* While the delimitations of consensus in time or place were unresolvable, there

was nevertheless a doctrinal distaste for surrendering ijma" to a plurality of opinions and
contexts. What developed instead was a deference to whoever constitued the acknowledged
doctors of Islam, the ahl al-%all wal- ‘agd, the people with the power ‘to bind and to loosen’.

» DISCUSSION POINT — Was the ijma " of scholars useful or merely theoretical?

In light of the above, the educator can initiate discussion on the reality of ijma’ in history. The themes can
include some debates on the basic premises of traditional ijma " and its usefulness as a legal concept:

e It claimed certainty, but only on the basis of probability:

“Conclusively established as a source of law, consensus ratifies as certain any particular rule that may
have been based on probable textual evidence” (Wael Hallaq)™®

e |t was statistically insignificant

For the mujtahid, the prospect of running counter to the consensus of his legal school or to the wider
community of jurists implicated him in a serious error, on the grounds that his opposition would
effectively reopen settled cases to new solutions. This would then amount to questioning that certainty
including the conclusive texts on which that certainty was built. As a precaution, jurists had to remain
fully aware of the cases that had been subject to ijma". Yet the number of cases deemed to possess an
unchallengeable certainty remained statistically insignificant.''®

e Itwas utopian

Under their classical definitions, ijma " was subject to conditions that virtually rendered it impractical
or utopian. Conditions that once may have been placed to discourage excessive diversity (which would
threaten the integrity of the Shari‘a) had the effect of narrowing the arena for ijtihad to the point of
closing it off.**” Moreover, the condition that all scholars were to be in agreement on a legal ruling not
only had no basis in the Qur’an or the Sunna, it was also impossible to attain due to the diversity of
mental, cultural, ideological, circumstantial, geographical, and legal backgrounds of the scholars
involved.

e It was always a theoretical concept

A number of scholars have cast doubt on the historical reality of ijma ", that the consensus never in fact
took place in history, and that the most that a particular mujtahid was able to say on any particular
matter was that ‘no disagreement is known to exist.”"*® Former Shaykh of al-Azhar Mahmid Shaltat
(in office 1958-1963) argued that the conditions of a conclusive ijma‘ (the agreement of all the
mujtahidin of the umma) was a) no more than a theoretical proposition never expressed in reality; 119 b)
the majority (not unanimous) opinion of a local group of scholars in counsel always superseded the
ruling of an individual scholar who issued a ruling represented as an ijma'. Any conclusions therefore

that were reached were by shira, and not by ijma".**°

114 Kamali, op cit, online text p.155.

M5 \W. Hallag, An Introduction to Islamic Law. Cambridge University Press, 2009, p22.
18 W, Hallag, ibid.

117 See Kamali, op cit, online text p.178.

18 <Abd al-Wahhab Khallaf, op.cit. p.50: “The legislation initiative was an individual exercise, not a collective act of a shiira, and
opinions could equally concord or conflict, and the maximum that a jurist could say was: ‘No disagreement is known regarding the
ruling on this matter”. i deil gll o2 oS 8 aled ¥l sy o 4l bty Lo (ol 5 ¢ o2abliss o8 5 o) V1 380555 08 5 ey 5 58 Y Lo b oyl S

19 Shaykh Shaltiit noted in his work s i sxie 2y (Dar al-Shuriiq 8" ed. Cairo 1421/2001, p.66) that Ahmad ibn Hanbal had
made the following reputed condemnation of ijma‘: “whoever claims ijma " is telling a lie” @3S s¢d glaa¥) a5 o) (e (On this, see
also M. Al-Shawkani, op. cit., p.353).

120 < Abd al-Wahhab Khallaf, ibid: “Was ijma ‘ actually concluded in this sense in the eras following the death of the Messenger? The
answer is: No. And whoever takes a look at the issues on which the Companions ruled, and considers their ijma" ruling, will see
clearly that what occurred was an ijma’ only in this sense: an agreement among those present who had knowledge and a view on how
they should decide on the matter in hand. This in reality was a ruling issued by the shiira of the community, not the opinion of the
individual”. g agaSa yiic)y dlanall Led oSa Al (8l ) ey s Yt sl S sl 8la g 2ny ) secnll (o geae (& inall gy Dlad g laall) diail o
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(The educator may choose to develop further discussions on this issue of the practicality of adopting
historical concepts of law and the implications for legal reform, either here or later in the Course. See
below Module C4.2 - The challenges of a religious law in the contemporary world).

C2.2.4 - The categorisation of authority beyond scripture: qiyas

Unit C2.2.4 features the fourth major category of jurisprudence, as identified by al-Shafi‘1, that is,
the category of giyas (‘analogical reasoning’). This legal endeavour was considered necessary
due to the obviously limited number of rulings that could be derived from the scriptural texts.

The majority of the scholars have defined giyas as the application of the ruling of an original case
(asl) to a new case (far' or ‘branch’), on the grounds of there being an effective cause (‘illa)
which is common to both.** The point being that a new law, equivalent to the sacred Law, is not
being initiated by a human being. What is instead happening is an extension of the understanding
of the sacred Law.

The basic starting point of the analogy process, and the main attention of the scholars, was
directed towards finding the ‘lla. To this exercise the sacredness of the Law applied conditions:
the ‘illa must be something that bears a proper and reasonable relationship to the law of the
scriptural text, not something that will alter it unduly, since it is essentially designed to extend
what is normal, not exceptional.*? The ‘illa must also be capable of being applied to another
case, and must be an evident, stable feature that is not subject to alterations according to
differences of persons, time, place or circumstance.

Since giyas is a speculative human act of assessing probability in the intentions of the Divine
Lawgiver, the conclusions of this process were not accepted as attaining the authority status
either of the scriptural texts (Qur’an and Sunna) or of a definite ijma‘, and naturally could not
overrule them. On the other hand, a ruling achieved through giyas could not be itself abrogated
due to its being ultimately founded upon the infallible Text. **

The tussle over reason and revelation

Qiyas is a particularly sensitive category among the mechanisms of Islamic law, since it
represents the meeting place between the operation of human reason (ra’y) and obedience to the
Text of revealed scripture (the nass). As such the relationship has been complex, and the subject
of deep antagonisms historically.

The educator can engage the students in a discussion on the reasons for this antagonism. The
question was essentially the following:

e Did the very exercise of speculating on the ‘causes’ of legal rulings constitute an
(inadmissible) assessment of the workings of the divine mind?

This formed the basis of the objections voiced in particular by the Zahiris and the Hanbalis. For
these, the case made by supporters of giyas that it was necessary since the scripture fails to

a8 AREA A sed g el Balall oS e ol N5 aledl Il (g e punlall e B S L) a5 e o5 ¢sinall 1gs gland a5 Lo il iy glaa Yl
il sl oo Y Aeleall gy 5d e,

21 Kamali, op cit, online text p.182. Here the author gives a useful model of how this works, using the example of an extension of the
prohibition on alcohol to drug-taking: 1) The original case, or asl is from Qur’an V (al-Ma ida), 90 which forbids drinking; 2) the
new case (far®) is the taking of drugs; 3) the effective cause (“illa) (which is an attribute — wasf — of the as/) is the similar intoxicating
effects of alchohol and narcotics; 4) the concluding rule (hukm) is therefore given as ‘prohibition’.

22 Hence its inapplicability, say, to extending the allowance concerning polygyny on the grounds of the practice confined to the
person of the Prophet; cf. Qur’an XXXIII (al-4/kzab):50-53.

28 Any potential contradictions between one exericise of analogy and another, is resolved by the scholars by considering that the two
analogies can coexist and be counted as two ijtihads, without the one necessarily abrogating the other.
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provide a nass for every matter, was contradicted by explicit denials of this in the Qur’an itself'**

and therefore the practice of qiyas was haram.'” Moreover, to consider giyas as some form of
necessary supplement would be tantamount to stating that the Qur’an fails to provide a complete
guidance. Whereas, there are only three types of rulings: command, prohibition, and (by default)
permissibility.126 Instead, for the ZahrT scholar Ibn Hazm, all of Allah’s acts “have no ‘cause’ or
‘purpose’ to them at all, save their manifestation and their formation alone;”*?” ' “It is something
that God Almighty wills, who does what He wills”.*?® " Allah is therefore not to be subjected to
an assessment:

This is something that should not be asked. It is not permissible for anyone to say: “Why was this
the reason for this ruling and was not for something else?”” Nor to say: “He did not make this thing
a cause without there being another cause as well”. Because whoever poses this question has
disobeyed God Almighty, apostatised from the faith and contradicted the Almighty’s words: He is
not to be questioned as to that which He doeth; it is they who will be questioned.'* Whoever asks
about what He does is an immoral person.*** "

Moreover, a further argument made against the rationalist supporters of giyas was that the law
must be based on certainty, whereas giyds is largely speculative and therefore superfluous. **!

The educator can then usefully outline the reasons the scholars gave for justifying the practice of
givas, and the eventual triumph of this rationalist method. The argumentation was broadly the
following:

e Even where there are no scriptural nusis to give a guidance on an issue, there are nevertheless
oblique references to the benefits that accrue from a text or ruling, or the objectives which
they may serve;**? giyas is therefore not an addition or a superimposition upon the nusiis, but
their logical extension;

e Many Qur’anic verses are themselves speculative in their meaning and implication (zanni al-
dalala) and the Qur’an thus invites the believers to rational enquiry in the acceptance of its
messages;

e A judgment may accordingly be based on the guidance that God has clearly given or on that
which bears close similarity to it;

e There is a duty to identify the cause/rationale of the Qur’an’s rulings in order to be able to
pursue the general objectives of the Lawgiver;

e The Qur’anic verses adduced to ban giyas only forbid speculation in matters of belief, not for
determining the practical rules of figh;

24 gpecifically, We have neglected nothing in the Book (Qur’an: al-4n ‘@m, V1:38); and We revealed the Book as an explanation for
all things (Al-Naxl, XVI:89) and This day, | have perfected your religion for you, and completed My favour unto you (Al-Ma ida,
V:3).

125 «For the Almighty said: Have they then partners who have made lawful for them in religion that which Allah allowed not? (Qur’an
XVII al-Shiira, 21); the Text is clear that everything that does not have a nass for it is something that God Almighty has not permitted
— this is the description of giyas, and it is haram”. &\ JS o paill reaad 1aane ool B * 4 43 53k ol Le (aal) (e pgd | g 5 oIS i agd ol 2 Mas J
ol a 138 5 Gl Riim 038 5 ¢ et 4y o3 ol (05 548 cadle (aty (Tbn Hazm, ASaY) Jsal (8 21<aY) (ed. A. M Shakir), Vol. 8, Beirut 1403/1983,
p.17.

120 85 ol s ) e Y5 ezlan sh ol ga sl a5 W) gl & Gud 48Y Ton Hazm, op. cit., p.3.
127 Tbn Hazm, op. cit., p.104.

28 Ibn Hazm, op. cit., p.102.

2% Qur’an XXI (al-dnbiya’), 23.

30 Ibn Hazm, op. cit., pp.102-3.

81 For an extant summary of Ibn Hazm al-Andalusi’s objections see Sa‘id al-Afghani, bl s adill 5 Glusial¥l s sl M 5 Gebll JUayf (il
University of Damascus Press, Damascus 1960.

132 Attempts were also made to see pointers towards determining a transfereable ‘illa at Qur’an IV (al-Nisa’) 105: so that you may
judge among people by means of what God has shown you; Il (4] ‘Imran) 13: a lesson for those who possessed vision and LIX (al-
Hashr) 2: Consider, you who have eyes!

31



Revisiting the Legal Heritage

e Qiyas is a form of jjtihad, which is expressly validated in the Hadith of Mu‘adh ibn Jabal (see
footnote above in unit C2.2.2);

e Qiyas may be a rationalist doctrine, but the ratiocination is confined to identifying a common
‘illa, after which the Qur’anic nass determines what is to be followed in the new case. It
cannot be used to alter the ruling of a Qur’anic text. Qiyas is therefore subordinating personal
opinion (ra'y) to the divine revelation.

The educator may thus conclude the discussion with a description of the progressive isolation of
the currents opposed to giyas, as a preliminary to illustrating in the following units the
jurisprudential techniques that depended on the legitimacy of analogical reasoning.**®

» DISCUSSION POINT — The use of analogy in Shari‘a and in modern law

In this context the educator can also usefully engage the students in a discussion on the use of
analogy in the elaboration of law. In the case of Islamic law, despite the above justifications
made by the supporters of giyas, the ‘ulama’ have demonstrated a degree of reticence to identify
the causes of the divine laws for fear of presumption against the deity. The educator may ask
students to discuss whether this reticence is justified, with questions such as the following:

o Is the mechanism for new legislation impeded by the necessity to tie the ‘illa (for a new legal issue
to be resolved) directly to the source nass?

Does this discourage enquiry into the causes of the rules of Shari‘a and instead advise total
conformity to them without any search for justification or rationale?***

o How should the contemporary faqih view the unresolved debate on whether a ruling based on one
qiyas can constitute the as! of another qiyas?

Al-Ghazali, for instance opposed it on the grounds that giyas founded on another giyas is like
‘speculation built upon speculation, and the further it continues along the line, the more real
becomes the possibility of error>.** 1bn Rushd, however, defended it.**®

o Are there in-built conceptual barriers in Shart‘a to the promulgation of new laws?

If the new rulings are not, in the final analysis, permitted to be represented as ‘new’, of self-
standing authority and thus constituting a new precedent, can the body of law keep pace with
modern circumstances?

e How does this reticence for analogy in Shari‘a compare with the use of analogy in civil and
common law?

Does the lack of an infallible regulating source in Civil and Common Law lead to
antinomianism in legislation? Whereas in Civil Law analogical reasoning is a tool to fill a
gap in a code, and in this sense resembles its use in Shari‘a, in Common Law analogical
reasoning is used in the process of extension (‘ratio decidendi’) not to a scriptural nass or a
statute but to a judicial precedent, a prior instance of statutory interpretation, or an example
from common sense. By nature, these are in step with contemporary events, customs and
mentalities and do not appear to suffer thereby from a loss of authority. Nor do they risk

%% An outline of this development can be found in W. Hallaq, ‘Was the Gate of ljtinad Closed?’ International Journal of Middle East
Studies, Vol. 16, No. 1 (Mar., 1984), pp.7-9.

134 Kamali, op cit, online text pp.185-6.

%5 Al-Ghazali, Js=¥) ple (30 saainndll, (Ed. Dr. N. al-Suwayd), Vol. 2, p.185 ff. Kamali, op cit, online text p.184.

%6 Jbn Rushd, @lagad) clesidl (Ed. M Hujji), Beirut 1408/1988, Vol 1, p.38: s al Aley adde (@l Slas Dol jlaa ¢ il 3 oSal) ole 138
e Aagiine Alay JAT ¢ b4 oSall &gy Sl i ) 2y g A @b o (i 13) SISy sy oSl Al iy ol b o 103 i als La e e Lai) 5 cia Aaiinna
il Yl J) ade Gl Slag Sial jlaa 4 s < Leadl, His argument is that when one givas is founded on another giyas, the far* of the
second becomes an independent as/ from which a different ‘i//la may be deduced.
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vulnerability to the perceptions of individuals.™*” Since, unlike with Islamic scripture, they all
have identifiable causes unobscured by expression or by ambiguities of intention and can
thus be ascertained with reasonable certainty, the analogical deduction is a relatively easier
proposition."® What conclusions may be drawn from this comparison?

e What are the actual tendencies in legal systems that do claim to be Islamic?

In his work Usal al-Figh the influential Hanafi jurist Muhammad Aba Zahra examined the
position taken by Ibn Rushd and observed that from a juristic viewpoint, it was persuasive.
Moreover, the legal practice of basing the giyas on the far" was effectively the practice in
Muslim countries where “judges’ rulings are being based on analogy, and on the extraction
of the ‘i/la from legal texts and extension of them, and these rulings may be decided by the
Court of Cassation, and when it does so, these become new legal principles on which a giyas
may be based, and thus applied where required without the need to refer to their as/ in the
legal texts”.**® Is the pre-occupation with sourcing the scriptural as! therefore more of an
academic exercise than a practical function of jurisprudence?

C2.2.5 — The categorisation of authority beyond scripture: equitable reasoning

The potential of giyas to extend the spectrum of rulings derivable from the scriptural text took a
step further in the development of the category of ‘hidden’ giyas. In unit C2.2.5 the educator can
outline how this hidden giyas (giyas khafi), or ‘preferred’ giyas (qiyas mustahsan) answered to a
larger range of issues by engaging the intellect beyond a superficial observation of analogies, and
into deeper reflection and analysis, so as to arrive at equitable solutions based on a human
judgement of that which was ‘fairer’ (ahsan).

The interesting point here is that the link with the scriptural Text is now at its weakest, in that
there is clearly no direct authority for this process of istihsan either in the Qur’an™ or in the
Sunna.*** Validation had to be sought from elsewhere. The educator can demonstrate the
problems that this departure from the Text caused by giving illustrations from the scholarly
debates: notably al-Shafi‘T’s trenchant objection to the category:

Istihsan is pure self-indulgence... If such a person expresses an opinion that is not based on a
binding report or an analogy, then that person is closer to sin .... The basis of knowledge remains
the Book, the Sunna, consensus, non-Prophetic reports, and analogical reasoning based on
these.™? "

The charge was potentially so toxic that the defence often had to be couched in terms of how
istihsan was indeed a form of giyas — a defence which actually risked stripping istihsan of its
independence from the Text and thus the ability for scholars to extend the spectrum and
suppleness of legal thinking. The educator can highlight how the debate on whether istihsan was
or was not a subcategory of giyas was a lengthy one, with various authorities such as Abt Hanifa

37 This is the particular function of ‘classificatory analogies’. See Grant Lamond, ‘Analogical Reasoning in the Common Law’,
Oxford Journal of Legal Studies, Volume 34, Issue 3, Autumn 2014, Pages 567-588.

1% Kamali, op cit, online text p.186.

139 Muhammad Abii Zahra, 48l J sl Dar al-Fikr al-‘Arabi, 1377/1958, 232 (paragraph n0.230). b Gusca ol oyl il jaudi 6 43 Y sane 32
Ol Sy A 8 (gale et Lgi ) 8 13| (il ASaa Lo 585 38 oS 038 () 5 Lgale oLl 5 3 A G sl o ) il 5 Aedl o i 38 L) GlSA|
O (m gomi o gl ()l gt e alimie o By \gile

10 Hanaff jurists defending istifisan attempted to make a link to the Text by citing two Qur’anic verses: al-Zumar, XXXIX:18: And
give good tidings to those of my servants who listen to the word and follow the best of it [ahsanahu]. Those are the ones God has
guided and endowed with understanding and al-Zumar, XXXIX:55: And follow the best [ahsan] of what has been sent down to you
from your Lord. The argumentation here was whether the divine Lawgiver was distinguishing a higher, more equitable message from
that which may be considered as standard.

11 At the most, two ahdadith are adduced to support istiksan: “What the Muslims deem to be good is good in the sight of God”
(possibly not an actual marfii* [*elevated’] hadith but a mawgqiif [‘stopped’] hadith of a Companion); “No harm shall be inflicted or
reciprocated in Islam” J\xa Y5 555 Y Sunan Ibn Majah, 2340 https://sunnah.com/ibnmajah:2340 .

142 AI-Shafi‘T, ~8Lall sl s ) (ed A. M Shakir) Dar al-Kutub al-‘Timiyya, Beirut n.d., p.507.
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and Imam Malik adduced to defend its independent status. The shadow of al-Shafi‘T’s objection,
however, remained, and any attempt to inject rationalist principles into Islamic legal theory had
to seek justification by giyas, so that the scope of human reasoning in law came to be limited, at
least overtly, to analogy alone.**®

The acceptance of human arbitration remained an uneasy exercise. Jurists were wary of the
potential of istihsan to play fast and loose with the injunctions of the Shari‘a. Whereas early legal
thought predating al-Shafi‘T had freely accepted the use of human reason (ra’y), its use now
needed to be camouflaged somewhat by this use of ‘seeking the most equitable solution’
(istihsan) as representing the ultimate purposes of the divinity."* In this way ra’y would not be
seen as being granted a sovereign role in the process. Effectively, istihsan persisted as a
possibility in Islamic legal thought even though its full potential was not realised, with jurists
preferring to uphold only those istihsan-based rulings made by scholars in the past.

The educator can outline this important but insufficiently exploited tool of Islamic law, as a
valuable means for avoiding the damage wrought by rulings that are either too general, or too
specific and inflexible. The value of istihsan, and the need for its overt defence, is coming to be
defended by contemporary Shari‘a scholars, who argue that a clear and well-defined role for it
“would hopefully mark a new opening in the evolutionary process of Islamic law.”*** ‘Abd al-
Wahhab Khallaf, for instance, makes the case that

on deeper investigation it can be seen that istisan is a departure from an apparent or universal
ruling of a law in favour of a variant ruling which warrants such a departure. It is not a legislation
based on mere inclination. For many incidents each judge must evaluate how, in order for the true
benefit (maslaha) to be secured, in the specific case an adjustment must be made from the
apparent legal rule.X¢

Ultimately, the issue for the jurists comes down to the conception of the purposes of law, that is,
how far the benefit (maslaha) of the believers can be set against the role of the law as setting the
parameters of the faith. This issue occupies the following units C2.2.6 to C2.2.8.

» DISCUSSION POINT — Equity and Istihsan — a comparison

The educator can here introduce to the student the similarities and the subtle differences between
‘equity’ as understood in modern law systems, and the ‘equitable reasoning’ understood in the term
istihsan. For while they bear a close similarity to one another, the two are not identical. Both stem
from an observation that applying the letter of the law in a specific case may perform an injustice, and
they thus authorise a departure from that law. In the Civil Law system equity was integrated in the
legal codes, whereas in the Common Law system it became an independent body of law and
developed separate courts, called ‘courts of equity” or ‘courts of chancery’ which contained their own
system of set rules and procedures.

The principle difference between equity and istihsan, of course, is the ultimate point of reference and
authority: for contemporary law it is the concept of natural rights as agreed by mankind and expressed
over history;'*’ in Islamic law the point of reference is the Qur’an and the Sunna and the underlying
values and principles of the Shari‘a. Given their contrasting starting points, the educator may usefully

3 «“What is analogical reasoning? Is it legal interpretation? Or are they different? They are two terms for the same concept ... If there
is no [overtly binding] rule, then one should seek what indicates the correct answer to the issue in question by means of legal
interpretation. Legal interpretation means analogical reasoning” ¢S al 1315 ...aal s (el (lou Las 18§08 yike Lan ol €algia¥) sal L Lé 108
Ol Hgia¥ly olma¥Wl 48 3l daw lo AN (b aimy 48 | AL-Shafi‘T, =8b2l oL 3l ) (ed A. M Shakir) Dar al-Kutub al-‘Tmiyya,
Beirut n.d., p.477.

¥4 Thus N. Coulson: Conflicts and tensions in Islamic jurisprudence. University of Chicago Press, 1969, p.7.
45 Kamali, op cit, online text p.234.
146 < Abd al-Wahhab Khallaf, 4l J szl ale, Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.83.

7 In western legal systems the term ‘equity’ stems from the aequitas of Roman Law, itself founded upon the émeixera first defined in
a juridical sense by Aristotle HOixd Nikoudyeio, V 14.
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evaluate with the students the relative merits of the two systems, and conduct some productive
discussions such as:

e The assumptions on the nature of right and wrong underlying the legal systems — whether these
are inherent in nature or the property of revealed scripture alone;

e The basis on whether right and wrong in law are capable of human evaluation or must require
the guidance of divine will;

e The practical implications of an independent legal entity for equity (as in Common Law) that
references a superior law, as opposed to the status of istiksan which does not seek to constitute
an independent authority beyond the Shari‘a;

e The evaluation of the relative robustness of the two conceptions — In the light of lack of
authority, ultimately, of isziksan,**® can the appeal to istihsan guarantee the application of an
adjusted ruling against legal challenge in the way that an organised series of independent
courts is designed to do?

e The effect on the statistical availability of the raw material for legal reference in the
contrasting conceptions of equity and istihsan;

e The practical level of the convergence of values between istihsan in the Shari‘a and equity in
natural law — Which conception is the more creative and the more versatile for the
contemporary environment? Is there likely to be an essential difference in the purpose of the
legal methodology and in the quality of its results?

C2.2.6 - The debate on al-maslaha al-mursala and its implications

In unit C2.2.6 the educator can illustrate the next step in the inexorable trajectory of Islamic legal
thought from a Text-based system to one working on the basis of the supremacy of human
reason. In the legal category of al-masiaha al-mursala we enter into the realm of legal reasoning
entirely independent of the nass of the Qur’an or the Hadith, in that, unlike giyas (or istihsan
which derived from giyas and extended it), it does not take its starting point at all from a
scriptural text.

The focus of this category is squarely on what serves the broader benefit or interest (maslaha) of
the community,** and

“that which brings the people close to well-being (salah) and moves them further away from
corruption (fasad), even if the Prophet had not specifically decreed this, nor the Revelation
brought this down.”*®® i

The benefit is held to be ‘unrestricted’ (mursala) since it is not restricted or defined by the
established rules of the Shari‘a. The educator can summarise the types of maslaha that the
doctrine addresses: the five ‘essentials’ (darariyyaf) of religion, life, intellect, lineage and
property, the ‘supplementary needs’ (hajiyyat) for avoiding hardship and the ‘embellishments’
(tahsiniyyat) or improvements, moral and material, that these masalih engender. He may then
usefully describe the conditions for its application: that it must not be speculative but answering
to a perceivable need, that it must have universal application (not to a specific person or group)
and must not conflict with an Islamic principle or value demonstrated by a nass or an ijma".

8 Qur’an XXXIX (al-Zumar) 18 and XXXIX (al-Zumar) 55.

9 The “benefit’ is assumed, of course, in the Text itself, but if there is an open indication in the text of the benefit intended, this type
of maslaha is termed maslaha mu 'tabara (‘validated maslaha’) and therefore of first rank. Where there is no indication at all, it is
maslaha mursala, which occupies a subordinate rank.

%0 Ibn al-Qayyim al-Jawziyya, ae »& dud) & uaSall 3,k Ed. N. al-Hamad, Dar ‘Alam al-Fawa’id, Majma* al-Figh al-Islamf,
Jeddah, Vol. 1, p.29.
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Supporters of the category nevertheless adduced precedent for the practice, that it could be
witnessed in the behaviour of the Companions and the Successors who enacted laws and took
measures to secure the public benefit without a textual authority to validate this,"* and that
hadith to the effect that ‘there should be neither harm inflicted nor suffered’ constituted the
nearest thing to an authorising nass.™>* An interesting point for the educator to emphasise is that
the authority for this tool of figh is now derived from its relation not to the words, but to the
perceived objectives, of the Divine Lawgiver."*® The implication being that to neglect these
magqasid al-shart‘a is tantamount to abandoning the Shari‘a itself. In this way al-maslaha al-
mursala becomes an integral part of the divine Lawgiver’s will.

The main issue, however, which the educator can demonstrate, is the deep implications of al-
maslaha al-mursala for the nature of law and its relation to scripture, and the bitterness of the
controversy that it engendered.

Sadd al-Dhara’i

A further extension of the maslaha mursala category (though often included in the introductions
to figh as an alternative legal source) is the concept of sadd al-dhara’i " or ‘blocking the means [to
evil]’. The educator can place some emphasis here on the function of this concept since it is an
important weapon in the armoury of modernisers countering the resistance to updating the Shari‘a
on the grounds of authenticity (see below in the Discussion Point in unit C2.2.7 — ‘Non-Shari‘a
authority and the validity of change’). The application of sadd al-dhara’i* has been a useful
method for resolving conflicting source-texts when a new circumstance has arisen, or a
qualifying detail that leads a lawful principle into conflicting with other principles or maxims™*
or producing an unlawful result.*

The primacy of al-maslaha al-mursala over the Text

At this point the educator can introduce an important theme for discussion, one that has exercised
the minds of jurists from the earliest period: the problem of the legal authority of the scriptural
text and the challenges to this supremacy resulting from scholarly speculation.

In his commentary on the hadith text la darar wa-1a dirar (‘there should be neither harm inflicted
nor suffered’) the Hanbali jurist Najm al-Din al-Tafi"® took the implications to their logical
conclusion: when there is a conflict between the masiaha and a Text or the ijma " of the scholars,
the former must take priority — on the grounds that the maslaha was also in this sense supported
by another ‘Text’. Moreover, the aim was not only to avoid harm, but to remove it from any
legislation, present or previous, that was causing harm.

31 The classical illustrations of this are ‘Umar b. al-Khattab’s suspension of the execution of the prescribed punishment for theft in a
year of famine, and his approval of the views of the Companions to execute a group of criminals for the murder of one person “taken
despite the clear ruling of the Qur’an concerning retaliation (gisas), which is ‘life for life’ and the Qur’anic text on the amputation of
the hand, which is not qualified in any way whatsoever” (Kamali, op cit, online text p.237).

152 Cf. from the Sunan Ibn Majah, 2340: " ) xa Y5 55ia ¥ " (f e aluy e &) L 4 35 &l The argument on this — that there is a
nass that authorises Reason’s departure from the nass —would appear to justify M. Arkoun’s criticism of the fundamental restraints
imposed on Islamic thought from its being ‘walled up in a logocentric enclosure.” (Mohamed Arkoun, The Unthought in
Contemporary Islamic Thought, Saqi Books, London 2002, pp.174-5).

158 The grounding for this concept is held to be Qur’anic verses such as: L5 eths sl W 2aas 30 G HP PR AR JgR i R
(ia3all O mankind, a direction has come to you from your Lord, a healing for the ailments in your hearts, a guidance and a mercy for
believers. (Yanus, X, 57) and g 5= & 832 Jasd &l 3, God never intends to impose hardship upon people. (al-Ma’ida, V, 6).

15 The generally adduced maxims include: J\5 sl ‘harm is to be removed’; il Sxi 3844 ‘difficulty demands easing’ (founded
upon el &8 & 5 W5 S04 25 & A ) Quran al-Bagara 11, 185); 43lL Je ) ‘actions are judged according to intention” (founded upon
hadith, e.g. Sahih al-Bukhari 3898).

%5The common example adduced is the Quranic text which forbids the Muslims from insulting idol worshippers (normally
considered a prasieworthy act): Revile not those unto whom they pray beside Allah lest they wrongfully revile Allah through ignorance
(al-An‘am VI:108).

1% Najm ad-Din Abii r-Rabi‘ Sulaiman ibn ‘Abd al-Qawi al-Tafi (1276 /673 — 1316/716) - His most complete writings on maslaha
are in his commentary on al-Nawawi’s collection of 40 Hadith, where he comments on this the 32" hadith, /@ darar wa-la dirar. See
Najm al-Din al-Taff, os ¥ ¢ 08 & owedl QIS ed. A, “Uthman, Beirut and Makka, 1419/1998, pp.234-280 (with an introductory
discussion on al-maslaha by the editor, pp.19-24).
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This was a bold initiative which al-Tafi was conscious would meet with stiff opposition.**” The
objectors duly understood the process as maslaha unacceptably overriding the divine Text.
Moreover, accepting it as an independent proof of Shari‘a, they argued, would lead to chaos in
the issuing of rulings: what was permissible and what was forbidden would now be held to be
applicable in some place or to some persons and not to others — a fact which would undermine
the timeless validity of the Shari‘a. Since there was no textual certification of the validity of
rulings arrived at under al-maslaha al-mursala, no legislation could be based on it.**®

The contemporary debate on al-Tufi’s thesis

Given the implications of al-TafT’s theory on maslaha, it is not suprprising that it has continued
to exercise the minds of contemporary jurists ever since his thesis was revisited by early 20"
century reformers such as Jamal ad-Din al-Qasimi and Rashid Rida"*®. While their purpose was to
forestall the growing European-influenced secular jurisprudence by embedding calls to update the
Shari‘a in an indigenous reforming template, in practice the attempt strengthened the forces of
conservatism. The educator can here usefully outline for the students the contours of the debate.
The negative observations voiced by al-Taff’s contemporaries were expanded upon and
intensified along the following lines:

e The case made by al-Tafi on the prioritisation of maslaha over the nusiis, which are flexible
in themselves, is illogical and self-contradictory;*®

e “Al-Tafi has become a rallying point for secularisers’*®* who deny many of the legal rulings

since these rulings contradict the prevailing secular culture:

The end result of prioritising al-maslaha over the nass is that the nusis became a useless burden,
since mankind follows his own masalih wherever they lead ... the methodology of the modernists,
and those affected by it, is one of implementing purely mundane masalih, keeping up with the
times and keeping pace with developments. In doing so they found that the nusis and evidences
were not producing what they required, and were thus forced to ‘interpret’ them and distort them

so that they presented no impediment to ‘modernity’ and ‘progress’.*®? vil

e ‘The sacred texts are being dispensed with’:

Indeed, some of them would not even pay attention to the nusis at all until they saw that people
were attracted to these nusis, and they understood that simply ignoring these nusiis was not going
to be enough ... There is a world of difference between those who view the nusiis as a source for
guidance and follow them, and those who think outside of these nusiis and approach them only for
the purpose of dispensing with them.*®®

Nevetheless, contemporary scholars are also mounting a defence of maslaha as the overriding
priority of the Shari‘a. Given that less than 20 percent of the elements of figh are sourced directly
from the scriptural texts, they argue that the condition that the objectives of the Qur'an can only
be implemented if there is a supporting nass available amounts to an unwarranted restriction on
the general objectives of the Lawgiver. The negative results would be:

%7 Some of his accusers expelled him from the community of believers, saying that he sought to uproot the Shari‘a. For an analysis of
al-Taf’s initiative, see Salima Siba’f, Gma,¥! £ 8 8 Guedll JMA (e 8 skl 2ie Aaladl in the journal by s Lelaal) a5kl dse Vol 10,
pp.281-300.

%8 Of the categories of maslaha mentioned above, al-Ghazali accepted, at most, the daririyyat and outright denied the validity of
‘supplementary needs’ (hdjiyyat) or ‘embellishments’ (tahsiniyyat) to override the nass.

%% Mustafa Zayd argues that the publication in al-Manar was based on al-Qasemi’s tendentious reading of al-Tiifi. See M. Zayd,
Y @il A Asbiadll (ed. M. Yust) July 2003, Dar al-Yusr, Cairo, 1954, p.72 (paragraphs 127-130).

160 M. Zayd, op.cit., p.117 (paragraph 240).

161 «A1-Tafi became a pulpit for any errant deviator to ascend and scream into the face of the Shari‘a in al-TGf’s name” (& skl sl
ookl s day p5ll an g A pead a3 Cilhae IS ajle glay ) jie Waaey Dr. Fahd al-*Ajlan, 8 skl (pall aad die daladll 4,5 as (‘On Najm al-Din al-
Tafr’s Theory of al-Maslaha’), Sayd al-Fawa’id, September 2011. http://www.saaid.net/Doat/alajlan/74.htm

162 1bid.

183 bid.
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o that the capacity of the Shari‘a to accommodate social change would be restricted:;
¢ that the welfare and interests of the community would remain unaddressed;

¢ that the Muslim community would consequently suffer stagnation.

‘Abd al-Wahhab Khallaf sums up the danger of prohibiting al-masalih al-mursala and thus
relegating reason to ‘the role of handmaid to the revealed Text’:

It seems to me that the Law is more probably based upon al-masalih al-mursala, since if this door
is not left open, Islamic legislation would remain frozen and cease to keep pace with changing
times and environments. Whoever maintains that every detail of a person’s interests, in any time
or any environment, has been catered for by the Lawgiver and legislated through His nusis and
general principles, is not supported by facts on the ground. There is no doubt that you will find
that some masalih have neither been upheld nor indicated by the Shari a in specific terms.***

As for the fear of abandoning the scriptural texts, the argument of the proponents was that this
too can be discounted:

Whoever fears that al-maslaha encourages tampering, injustice, and the following of arbitrary
whims should have his fears allayed by understanding that legislation on this basis is made only
where three conditions are met: that it be a real public interest, that it does not contradict a nass,
and that it does not contradict a legal principle.'®®*

The general defence was that in any case the scope for conflict was narrow, given that the texts
which dealt with transactions were very few in comparison with the texts which dealt with
‘ibadat (‘religious observances’).'®

» DISCUSSION POINT — Al-masalih al-mursala: a Shari‘a mechanism for overriding
Shari‘a?

The educator can here introduce for the students a debate on the implications of the discussions
held in unit C2.2.6 on two levels:

i Is the mechanism of al-masalih al-mursala effectively a means of overruling the Shart‘a?

Even though the proponents of istiksan and al-masalih al-mursala were united in prohibiting their
application to ‘ibadat and muqaddarat (‘fixed stipulations’) — on the grounds that these were
exclusively communicated by Revelation — there still remains the issue of the implications of the
working of this legal doctrine on the mu ‘Gmalat (‘mundane dealings’) of the Muslim community. Al-
Tuft’s view was that “public interest should be relied upon on all questions of transactions and other
rules” so that

“If the Shari‘a should prove inadequate to delineate that interest, we would implicitly know that
we are to have recourse in attaining it to those matters that foster it”**" *"

164 <Abd al-Wahhab Khallaf, 43l J s ole, Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.88. . Dr. Khallaf makes a further
point: “To enact a law may be beneficial at one time and harmful at another; and even at one and the same time, it may be beneficial
under certain conditions, but prove to be harmful in other circumstances™ (p.84). ce W (s ¢ AT (A s 0a) (b el g 8 oSall o 520
AT R (1 s By s oSl o .

1% Ibid.

166 Cf. Subhi Mahmasani’s conclusion: “Most of the rules that lend themselves to changes and modifications relate to questions of
detail and not to the universally applicable maxims which in principle remain the same in all (Muslim) lands past, present and future.
Ol Lalins Jpaatl) 5 oaill Aim jaall ASaY) ) L claladly Ailatal) (o gucil) Y Gl fan AL 6 CDlalaally Aleidl (mpeaill (Y | aasy CSAY Jlae
Lebituna g b puala g Lenale ol maen (G 52ady 450 Liase (A5 ) A0S 2ol @l 50 i jall See S. Mahmasani, o2y & g il 4auls Beirut
1365/1946, p.188.

%7'§. Mahmasani, Op.cit,. p.187.
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This was a position that was sarcastically abbreviated by opponents as “the text should be followed
unless public interest requires otherwise.” **® A number of fundamental questions emerge from this
controversy:

e Does the prioritisation of al-maslaha over the evidences of the Shari‘a constitute a form of
speculative ijtihad? Would this therefore allow the voicing of different opinions as
permissible, and allow the development of Islamic law to remain in step with contemporary
life?

e If human judgement in this way is to supersede the nass, what are the implications of this for
the concept of a divinely ordained law?

e Does this indicate that Shari‘a law, in terms of the practical applications, can only ever be at
the most a minority sub-section of law (i.e. ‘ibadar)?

e Are the opponents of al-maslaha al-mursala thus accurate in their assumptions that the tool
has the potential to render Shari‘a obsolete?

ii. Is this mechanism ultimately an acquiescence to western, secular conceptions of law?

Opponents of al-masalih al-mursala claim that to promote this tool is to enshrine western, secular
conceptions of law in the Muslim state. The comparison is usually made with the ‘utilitarianism’
principle expounded by John Stuart Mill and Jeremy Bentham, in which the ‘public benefit’ discussed
by the Muslim jurists resonates with that doctrine’s founding of ethics and legislation upon the principle

of ‘the greatest good for the greatest number of people’.*®°

The educator may thus pose the question:

e Is this ‘utilitarian’ ethic a purely materialist form of ethics, and therefore inferior to the ethics
promoted by the Islamic message?

A recent study has argued that it is not, and indeed, that it is entirely capable of being integrated into the
Islamic religious and philosophical heritage.*™

The educator can explore this potential through clarifying the meaning of ‘utilitarianism’, to one that
implies that “the option that promises to produce the most happiness, and the least pain, for the greatest
number of people affected by our decision should be regarded as the most morally worthy course of
action.”*"* Here the principles of istihsan and almasalik al-mursala focus on the what acts to the benefit
of the people as an ethical good in itself, in the same way that ‘the greatest good principle’ in the West
functions. Prima facie, therefore, there appears to be no barrier to legal integration between the two
concepts of law.

The potential point of conflict, however, may arise from the fact that some rules in the Islamic Shari‘a
are fixed, for which matter such a maxim like “greatest good for the greatest number” may not
necessarily be applicable. The educator may usefully explore with the students where these potential
points of conflict lie, for example:

168 §. Mahmasani, Op.Cit,. pp.187-188. x: i o) A 3ies 58 ") pa Y5 Hwa ¥ Euaa ) by (o) dulty Al yal) lliadl) Ay 3 A shall cppall i Ll
43 daladl cusmdl o) Y iagle a2 Ss US| The process of changing farwas according to changes in circumstances is exemplified in Ibn
Qayyim al-Jawziyya’s famous example of allowing the consumption of alcohol by the Tatars on the grounds that: “God has prohibited
strong drinks because they divert people away from God and prayer; but strong drinks mererly divert these people from killing,
capture of children and plunder of property; so leave them alone!” Ge il sacas ¥ 5 dlall e g 4l HS3 e aad s ¢ jedl) il o a Laif
lage2d ) 5a¥) 380 5 iy 3 o s e siill U3 (Ibn Qayyim al-Jawziyya, i sall o3e) | Vol 11, p.5).

169 «Actions are right in proportion as they tend to promote happiness, wrong as they tend to produce the reverse of happiness. By
happiness pleasure is intended, and the absence of pain; by unhappiness, pain or the privation of pleasure.” (J. Bentham, An
Introduction to the Principles of Morals and Legislation. Batoche Books, p.14).

10 M. Abdul Jalil, N. Mohammed Kamil, M. Khalilur Rahman, ‘The greatest good for the greatest number of people: an Islamic
philosophical analysis’, Journal of Social Sciences and Humanities, Universiti Kabangsaan Malaysia, Vol. 9, No. 2 (2014).

™ Ghani, Abdullah Abdul and Adam, M. Zainol Abidin, Business Ethics, Malaysia: Oxford University Press 2011.
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e Do these points of difference refer mainly to areas of ‘ibadat and are therefore not substantive
in terms of the everyday transactions that laws seek to regulate?

e Does the classical definition of the five ‘essentials’ (darariyyat) of maslaha — religion, life,
intellect, lineage and property — as defined by al-Ghazali amongst others, hold within it a
‘barrier to entry’ against legal harmonisation and symbiosis in a pluralistic environment? What
does ‘religion’ here mean: the interests of the Islamic faith alone — or the interests of ‘freedom
to practice a religion’? Does ‘the greatest good for the greatest number of people’ therefore
include non-Muslims?

C2.2.7 - Further legal mechanisms beyond scripture

Having outlined the arenas of legislation that go beyond the scriptural text, in unit C2.2.7 the
educator can illustrate the mechanisms that extend the potential sources of law onto a broader
dimension. Though historically not prominent in usil al-figh, the categories of ‘wrf and istishab
assume importance in this role, since they open up the possibility of incorporating contemporary
non-Muslim experience and legislatory practices into the Islamic system.

The category of ‘urf (‘custom’) is defined as ‘recurring practices which are acceptable to people
of sound nature.” The conditions for adopting such practices are that they do not violate the nass
and the definitive principles of the Shari‘a. While there is no explicit authorisation from the
Qur’an and the Sunna on how to legislate without a text or by extension an analogy drawn from a
text, scholars have sought its authorisation in the generic Qur’anic stipulation to “enjoin what is
recognised as right (ma‘riif) and forbid that which is repudiated”.'” The educator can underline
the value of this starting point for change and modernisation by noting how, unlike the case with
ijma", recognition of an ‘wrf does not need to be unanimous,'” nor validated by ‘ulama’*™ On
the question of seeking authorisation in Islamic law for adopting practices that have their origins
outside the Islamic heritage the Syrian scholar Ahmad Fahmi Abw Sunna summed up the case:

One may act on this understanding with regard to most of the prevailing norms in transactions,
social mores, and the political traditions that a new civilization may bring ... Regarding what
people have come to recognise as being beneficial we refer simply to the principle of
‘permissibility being the default’; and what they have come to perceive as harmful and better set
aside, we refer to the principle of prohibition. *> *™

Istishab

The operative element which the educator may underline, and the basis of its non-textual
authority, is continuity or the assumption of a practice or norm (either a positive or negative one)
until the contrary is established by further evidence. This presumption of continuity or istishab™
is the last ground for the mufii to make a fatwa, after exhausting all avenues in the search for a
legal indication in the Qur’an, the Sunna, the consensus of the scholars, or through deduction by

2 Qur’an Al ‘Imran 1, 110. Further attempts at locating a nass such as al-Hajj XXII, 78: God has not laid upon you any hardship in
religion and al-4 raf VI, 199: Enjoin good and turn aside from the ignorant, are disputed.

8 Hence the two categories of ‘general ‘urf” and ‘specific ‘urf” according to whether a practice was widespread or localised.

74 post-Islamic custom on the other hand, such as the “practice of the Madinans’, is not counted as ‘urf. but rather as a non-textual
source of sunna.

5 Ahmad Fahmi Abi Sunna, e\l sl & salalls sl Al-Azhar, Cairo 1947. Al-Ghazali, however, opposed this assumption of
‘permissibility being the default’: “Regarding an invalidation of the doctrine of permissibility, I say that what is permissible calls for a
permitter, just as knowledge and remembrance calls for a knower and a rememberer. The Permitter is God Almighty, who grants
through His word the choice between doing and abstaining. Where there was no word, there was no choice being offered, so there was
no permissibility granted.” Jall G 3 13 Jad il 58 easall 5 Llle 5 15813 S35 aladl o i LS Laa oo Laall J i Ul g8 Aaliy) Canla Jlhd Ll
Aal) oS5 all s o) ol lad o A 1306 addads & 55 (Al-Ghazali, Js=Y) e (e iaindl, (Ed. Dr. N. al-Suwayd), Vol. 1, p.90.

78 The literal meaning of istishab is ‘accompanying’ in the sense of ‘the past accompanying the present’ without any interruption or
change.
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analogy. The educator may here usefully discuss the potential objections to istishab voiced by
those who saw the potential for conflict and disorder in the determination of rulings (due to the
ambiguities on what the original state which is presumed to continue by means of istishab might
be) and whether the above procedural rigour of the jurists acts to prevent that.

Despite the limited attention given by the scholars over history to this category, the freedom from
the logosphere of the scriptures that istishab implies (with its various maxims licensing the
presumption of permissibility or acceptance'’’) means that this category actually has the potential
to form the largest arena for Muslim jurisprudence in the contemporary world.

And here the educator may expand on an interesting implication of the debate on istishab: its
potential to incorporate within its scope the concept of natural justice. In areas where there is no
specific legislation or ruling, the Qur’an refers with its various references to ‘Enjoin good’ (amr
bil-'urf) to the basic principles of justice that are upheld by humanity at large, while the Sunna
indicates how the Prophet accepted and perpetuated the bulk of the existing social values.

Unconventional scholars such as Hasan al-Turabi saw an opening here to expand the concept of
istishab to accommodate the accumulated experience of non-Muslims on the grounds that it is the
common product of the fifra of Mankind created by God,'”® and that there was never an
overriding imperative to establish a new way of life in all of its dimensions and details.'”® Human
beings may thus utilise everything in the world for their benefit unless they are forbidden by the
law in certain specifics. Moreover, the roots of law in the common experience of Mankind mean
that it should no longer be considered the exclusive province of religious scholars.'®

» DISCUSSION POINT — Non-Shart ‘a authority and the validity of change

In reviewing the tools of usu/ al-figh above, the educator can pose the students some thought-provoking
questions on the theme of custom and continuity:

Are not the rules of figh themselves a product of custom?

The reluctance of the ‘ulama’ in recognising ‘urf as a proof focuses on the difficulty of defining
the ‘custom’ in question and accommodating changes to customs according to time and place. Yet
the rules of figh which are based on juristic opinion, analogy or ijtihad have often been formulated
in the light of prevailing custom.

e Is it not therefore permissible to depart from them if the custom on which they were founded
changes in the course of time? Do not the diverse and contrasting fatwas issued by ‘ulama ' on
similar themes reflect this reality?

" The commonly referenced maxims are: ¢S L e ¢lS L eliy Ja¥! (“the basic rule is that an issue or rule remains as its original
state’) aby) LY 4 oY) (‘the default position on matters is permissibility”); <L J\3: ¥ Gl (‘a presumed given is not removed by
mere doubt’), el 3¢l Ja¥l (‘the basic starting point is acquittance’) and el i jlall clicall & JY) (“qualifying incidentals
without prior proof are not valid’).

178 < Abd al-Qadir Mahawit, (il (s  $S3 vie 4&dl) J sual 1025 | SAmT Publications, Algiers 2020, p.183. In theis context the reference
is commonly made to the example of the Prophet in his taking the opinion of Salman the Persian on military matters.

1 «“The meaning of istishab was that the faith was not revealed to found an entirely new way of life or nullify entirely the pattern of
life prior to the appearance of the faith ... the principle adopted was that what Mankind was familiar with was to be accepted, but that
the Islamic law was revealed to intervene and reform those elements that were wrong” LS sba Gusalis J 5 ol caall o) 58 Glaatal) (5 jhas
p el ez el e el iy £ 80 5 Wil s Jslie bl 4l et Lo O il Taall S J. s ) J 8Ll ¢\a) 5 530 . Hasan al-Turabi
oY) 48l Jsual 3255 .84,

180 «The principle of ijma" which represents the authority of the Muslim community” ¢ualudl deles Ul Jiad 53 glaa) faas ; “Free
ijtihad is not only for scholars, and under certain conditions, but for everyone, for each individual” 1oy, Jash elalell (g jall Mgia¥ly
28OS0 aal O s i (Lo, August 2 1994); “Whatever the official qualifications, the majority of Muslims are the arbitrators, the
ones to determine who is the most knowledgeable and upright, since there is no church or official authority in the religion to
monopolize the issuing of farwds.” ) 3 uls o s alel s W Sma 3 GLall Clasal aa 5 oS0 g8 Graluall ) sgand nans I M all (5 Lagas
Gl St s Al 5l AuwS (Hasan al-Turabi, oY) il J sl 2183 p.33).
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Does not the reality of Muslims across the globe require the validity of change?

Muslim communities, both in the Islamic heartlands and in the diaspora, reflect a considerable
pluralism of ideas in blending Islamic elements with cultural elements specific to the environment
in which they are living.

e Would denying this diversity by imposing a uniformity conceived in a different environment
conflict with the doctrine of sadd al-dhara’i* by exacerbating tensions with majority non-
Muslim communities? ***

C2.2.8 - The hukm shar'i

On the basis of the legal argumentation in the foregoing categories, the educator can thus outline
the types of ruling that emanate from the process. After defining the participating constituents
(arkan) of the judgement — the Hakim shar 7 (i.e. the Divine Lawgiver); the mahkim alayh (the
person to whom the ukm — the subject matter of the law under investigation — is addressed) and
the mahkiim fih (the acts, rights or obligations of the mukallaf*®> which are to be adjudicated) —
the educator can map out in summary for the students the types of legal ruling and the various
conditions that affect the ruling, including areas that are susceptible or not susceptible to legal
reasoning. This is an important discussion, since it will impact upon the level of success of
integrating Islamic law within the jurisdictions of contemporary systems of law for those legal
environments that are pursuing this endeavour.

The process of the adjudication in Shari‘a may be divided into two broad procedures: Declaratory
Law (al-hukm al-wad 7) and Defining Law (al-hukm al-taklifi).

e The Declaratory Law explains the parameters of lawful behaviour or the component elements
or principles of legitimate procedure and the rights of the parties — what the law and the
regulations ‘are’. In this sense, it operates in a manner parallel to Civil Law systems, which
have a code of statutes that lay out the laws and which the judge refers to and activates.'®®

But in Shari‘a this has an added dimension since the parameters include a belief system with its
sacralised obligations. These are in turn subdivided into

e Strict Law (hukm ‘azima) and Concessionary Law (hukm rukhsa). The former includes the
basic relgiious observations such as salah, zakah, sawm, the hajj and jihad; and the latter
includes attenuating factors to these for reasons of health or security and the like.

e The Defining Law details the laws and the level of obligation to them required, according to
the nature of the laws. These levels are gradated into the following five categories of ruling
(al-ahkam al-khamsa):

1. Mandatory: (fard or wajib) on the individual level (fard ‘ayni) or on the collective level
(fard kafa’v),

181 «“Muslims practise Islam in many ways. These are the ‘@dat that they have developed....It is how a society develops a unique way
of living that incorporates Islamic elements as well as specific cultural elements ... Even now many American Muslims are
developing their own customs and their own ways of doing things that are both American, and also Islamic”. (Jasser Auda, Shari ah,
Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, No.10, 2015, p.8).

%8 This is the generic legal term for the defendant/plaintiff/appellant, and means ‘the person with full faculties who is capable of being
subject to adjudication’.

8 In Common Law, of course, the concept of Declaratory Law as an unchanging fact is not accepted, since law is considered to be
made by judges based on close fitting precedent and adapted to the new case, which becomes the new precedent, a new law. Attempts
to define law as something that thus already exists and is to be ‘discovered’ by the judge have been dismissed as illusory, as “a
brooding omnipresence in the sky” (Oliver Wendell, Southern Pacific Co. v. Jensen 244 U.S. 205, 222, year 1917) or “childish
fiction” (John Austin, Lectures on Jurisprudence, or, the Philosophy of Law (J Murray, year 1895), p.321).
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2. Recommended (mandiib or mustahabb) or supererogatory (nafl )**

which earns religious merit (thawab);

, the fulfilment of

3. Neutral (mubah) in which the communication from the Lawgiver leaves open the option to do or
not to do something;

4. Reprehensible (makrih);

Forbidden (haram or mahzir).

Between Reason and the Text

Having thus covered the basic principles of usal al-figh and the mechanisms of their application,
the educator can engage the students on the implications of a divine ‘starting point’ for the
elaboration of a legal system, and the relationship of the faculty of reason to the elaboration of a
legal infrastructure to the emerging civilisation of Islam. This has more relevance than ever
today, since the pluralistic nature of contemporary states adds the issue of religious diversity to
the debate, at a time when traditional doctrines of the dhimma, which would sideline the problem,
are falling into disuse. More than ever the mechanisms for the determination of justice are
coming under scrutiny.

The legacy of legal thought reveals a highly interwoven relationship between divine revelation
and human reason, with each influencing each other at the most fundamental level. Divine
revelation was held to tacitly endorse the customary law, but in turn altered the scenery of
juridical thought with a new set of responsibilities and human accountability (taklz). Rational
argumentation extended its limited scope through analogy, and again tempered this with equitable
reasoning towards judgments held to be all the more reasonable.

Reason as handmaiden to the Text

Nevertheless, due to the ‘starting point’ juristic thought in the formative period of Islamic law
could not, and did not, permit the free exercise of reason. It remained subordinate to the divine
will in the sense that its function was to seek the comprehension and the implementation of the
purposes of Allah for Muslim society. Under the rules of the Shari‘a, law and justice in the
Muslim community are held to derive their validity and substance from the principles and values
sanctioned by the Hakim shar'i, the Divine Lawgiver."®® A central ingredient of the legal
relationship is the mukallaf, who is to possess the faculty to understand the will and command of
this Lawgiver. This understanding is made either directly through the explicit Text of divine
revelation, or indirectly by means of inference, deduction and ijtihad. The exploration above of
the categories of usil al-figh demonstrate this relationship.

The understanding behind this principle of law is that a man cannot be required to do something
or to avoid doing it unless the law has been communicated to him in advance, on the grounds of
the Qur’anic statement that We never punish until We send a messenger.’® The implication
behind this statement is that reward and punishment are based on the revealed law, not the
arbitration of the human intellect (the ‘agl).

Scholars have long debated on whether this unacceptably infantilizes Mankind and removes the
functional value of Reason (‘agl). It certainly differs from the conception of jurisprudence in
other legal traditions such as Civil and Common Law, and opens up a whole debate on the
relationship between Shari‘a and secularism.

18 Another term for mandiib is Sunna, on the basis that the Prophet performed actions that are sunna mu akkada (emphatic) and sunna
ghayr mu’akkada (Supererogatory).

185 The Qur’an repeatedly indicates this role by stating that the decision is for Allah only (al-4n‘am, V1. 57) and that whoso judgeth
not by that which Allah hath revealed: such are wrong-doers (al-Ma 'ida, V, 45).

% Qur’an al’Isra’, XV, 15.
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Reason emancipating from the Text

The debate that the educator can raise here concerns whether Mankind can understand and
determine justice by means of intellectual faculty without the aid and mediation of messengers
and scriptures. The question under discussion is the following:

¢ Is the human intellect incapable of ascertaining the law without divine guidance?

The traditionalist view (commonly associated with the As# ‘aris) is that it is not possible for
human intellect to determine what is good and evil without the aid of divine guidance. Human
reasoning and judgment, it is argued, are liable to err and therefore it is not for the human
intellect to determine the values of things which are, instead, to be determined by the Divine
Lawgiver. When He permits or demands an act, we know that it is right/good, and when He
forbids an act, it is certain that the act in question is wrong/evil. Hence the criterion of right and
wrong is shar ', not ‘agl.

The Mu ‘tazila took a different view: that human intellect can indeed judge the criterion of right
and wrong without the mediation of scriptures and messengers. However, they attempted to retain
the relevance of the divinity by stating that whatever the “aql saw as good or right, was also good
in the sight of God, and that what the shar " was doing was simply removing the veil from what
the ‘agl could itself perceive; thus in essence the former is identical with the latter. Nevertheless,
al-Ghazali was critical of the Mu ‘tazilr view for its potential to turn the determination of good
and evil into a relative matter. He insists instead that

there are no actions that the ‘ag/ is able either to approve or disapprove without the shar’
affirming them, and the ‘ag/ may only indicate the distinction using its own criterion if it
demonstrates a grace that forbids indecency and calls for worship as something that God Almighty
has thus enjoined; the ‘ag! is not able to grasp this independently.*®” *

There remains, however, the question of the relative weight (quantitatively and qualitatively) of
the function of Reason and the function of obedience to the Text. A third position that attempted
a compromise between the Mu‘tazila and Ash“arT views was taken by the school of Abt Mansir
al-Maturidi, which concluded that right and wrong in the conduct of the mukallaf can indeed be
ascertained and evaluated by the human intellect, but that

the rulings of God on the actions of the mukallafin do not by necessity accord with what our
intellect can grasp as to what is good or bad in them, because the human intellect, no matter how
mature it may be, may err, and because some actions may appear suspect to our minds, There is
thus no necessary correspondence between the rulings of God and what Reason can grasp. For
which reason the only route to knowing God’s ruling is by means of His messengers.'®®*"

In their compromise, the Maturidi position (adopted by the Hanafis) was that Good and Bad were
perceivable by the intellect but that God was not obliged (as the Mu‘tazila claimed) to be in
necessary accord with these perceptions. They agreed with the Ash’aris that God’s judgment is
only known through His messengers, but that what was Good or Bad was not defined (as the
Ash’aris claimed) solely by what God had communicated to be so in the Shari‘a, as opposed to
human judgement.

However, the question of the mukallaf appears to add an element of ambiguity to this argument in
that the difference

is of no effect except for those who were not informed by the laws of the messengers. As for those
to whom the laws of the messengers have reached, the measure of good and ugly actions regarding
them is what is stated in their Law, not what their minds understand by their common
agreement. 8

7 Al-Ghazali, Js=Y) ale (1 iaind, (Ed. Dr. N. al-Suwayd), Vol. 1, p.90.
18 <Abd al-Wahhab Khallaf, 44l J sl ale, Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.99.
18 < Abd al-Wahhab Khallaf, ibid.
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When al-Ghazali accepts the principle of istishab, he acknowledges that the Shari‘a does not
qualify all human acts or specify either reward or punishment for them before the coming of the
Revelation. Thus, these acts remain in the status of the original state of freedom from
accoulr;:[)ability (taklif). In which case it is Reason, once again, that is to be consulted concerning
them.

» DISCUSSION POINT — Revelation, Reason and the ‘mukallaf’

The educator can thus initiate a stimulating subject for discussion on the theme of whether the positions
taken by the supporters of ‘ag/ over the supporters of shar‘ have been reconciled. The following questions,
for instance, are relevant:

¢ |sthe Mu‘tazili standpoint a religiously unacceptable statement of relativism?

o How far does al-Ghazali’s argumentation offer a practical, substantive alternative to the Mu‘tazilite
position that Reason on its own has legislative capacity?

o Does the Maturidi compromise represent a coherent position?

e Since the terminus post quem of the taklifis the time of the Revelation (‘until We send a messenger’),
does this imply that the capacity of Reason to judge good and evil is and always has been unlimited,
whereas issues of Islamic raklif are not?**

e Isthere an essential contradiction between the authority of Reason and the authority of the Text; and if
the human intellect determines that something is good or evil, is it imperative that the Aukm of the
Lawgiver should be identical with the dictates of reason? What are the implications of the decision
either way?

o If the workings of law depend on assenting to a belief-system (as a mukallaf), instead of an appeal to
commonly held rationally determined principles, is the authority of law weakened?

o Does the recourse to the formula: “the only route to knowing God’s ruling is by means of His Prophet”
constitute an abdication of the discussion?'%

Reason in conflict with the Text

To extend the question of the prioritisation of a rational as opposed to a textual determination of
Law, the educator can follow on the above Discussion Point with a conversation on how the legal
scholars sought to resolve the instances where there is an outright conflict between reason and
revelation.

The scholars of the formative period were similarly divided between the poles of Revelation and
Reason. On the one hand, representing the wing of thought that such a conflict simply could not
exist, Ibn Taymiyya argued that when God granted mankind the faculty of reasoning, and
mankind came to perceive that the Revelation contradicted with rationality, this indicates that
they either did not do enough reasoning or they did not understand the Revelation.®® On the more
rationalist wing, Ibn Rushd in his work The Decisive Treatise on the harmony between

0 On this, see A. Hammad, 4Abi Hamid al-Ghazdli'’s Juristic doctrine in al-Mustasfa min ‘llm al-Usil, Vol. |, Dissertation thesis,
University of Chicago, March 1987. [Mustasfa translation 1] pp.20-21.

%1 Al-Ghazali identifies the role of Reason as an identifier of Shari‘a rules, not an originator of them. (A. Hammad, ibid.)

%2 Tbn Taymiyya’s attempt to explain the conundrum also abdicates the discussion: “Reason is perfectly capable of apprehending
worldly benefit and harm (maslaha aw mafsada) even if, in the absence of indications by the religious law, such judgements could not
guarantee reward or punishment in the Hereafter.” (e Jaifia Jaall of aley LS @llty g 5all 2 ol g aude sf dalian o Saidie dadll ¢S of
3 113 8 AYI G Lilas aleli (5% of el 13 Jpemn o n 3L Y (S g 5l Jaalls s 5 oy comn 2 g 50 1368 panlad e Jaiy ol allall dalias
Ay e 54 Ibn Taymiyya, s\l ¢ sese VoI.8, pp.434-435.

% Ibn Taymiyya’s argument is expounded in his multi-volume Jidls Jisll a3 ¢ 2 (‘Averting the Conflict between Reason and
Tradition’) Ed. M.R. Salim, 1411/1991.
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philosophy and the Shari‘a argued for the resort to allegorical interpretation of the Text if the
Text contradicted real life experience:

If Scripture so expresses it; the apparent (zahir) meaning of the words must either accord or
conflict with what it evidences. If this apparent meaning accords there is no argument. If it
conflicts there is a call for allegorical interpretation of it... we affirm definitely that whenever the
evidential meaning is in conflict with the apparent meaning of the words of the Text, that apparent
meaning admits of allegorical interpretation, according to the rules for such interpretation in
Arabic. ™ ¥

Another resolution of the conundrum was to confine the operative arena of human reason to areas
of law that did not impinge upon what were more strictly the ‘rights of God’ (hugiiq Allah) as
represented by the acts of devotion and worship (al- ibadat), the acts of financial liability (tithes
on crops and kharaj tax on conquered lands) and the hudiid penalties and penances. The faculty
of reason, it was argued, cannot determine the virtue, for instance, of fasting on the last day of
Ramadan or the shamefulness of fasting on the day which follows it. The good and evil in this

case can only be determined by shar‘ not by ‘agl.**

» DISCUSSION POINT — Resolving the conflict between Text and Reason

The educator can pose some interesting questions in this context on how this borderline between rationality
and religious authority has been negotiated in Islamic law.

e Is the negotiation between rationality and religious authority objective, or wilful?
e Isthe resort to allegorical interpretation textually justified?

e How does one evaluate the position taken by contemporary Shari‘a scholars, that the original Qur’anic
text or a Prophetic tradition must be allowed to be reinterpreted in a way ‘that allows the rational
intellect to rule’?

o Does the rational understanding (in the matter of variables, not in the matter of the fixed issues in the
Shari‘a) have ‘higher ground over the original scriptures that give an apparent (zahir) meaning’? **®

o Does this indicate that, outside the arena of the hugiig Allah scripture can never be as important as the
use of one’s rational faculties for determining truth?

e What are the implications, both intellectually, and in terms of the application of law, of such a
prioritisation?'¥’

Questions such as the above are important in that they set the parameters for discussion on the possibilities
ultimately of a co-existence between Shari‘a and the legal systems operating in the modern state.

194 Ibn Rushd, Jusi¥! (e dag 805 4cSall ¢y Lo Jaadl Josd Chapter TWO, Sections: 2iudill zalial day i 43 se and J sl s J saall o 38150, He
argued that “there will invariably be found among the expressions of Scripture something which in its apparent meanmg bears witness
to that allegorical interpretation or comes close to bearing witness” & of e sf Jaslill Glidl o jala; s e g 0 Ll 8 aa

195 Lo el 5 el Lidle o )5 Ll 20 1 iy ool ) ad Bk Y i)l ns (63 o gom el 5 (a0 s AT s (enSé See M. Al-Shawkan,
Jsa¥lale e Gall 3a3 ) Jsadll 3Li ) Ed. Abi Hafs Sami ibn al-‘ Arabi, Dar al-Fadila, Riyadh, 1%t ed. 1421/2000, Vol. 1 p.79.

1% Jasser Auda, Shari ‘ah, Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, No.10, 2015, pp.17-
18.

197 Ibn Rushd’s argument on this conundrum was to avoid posing the possibility of an inner meaning to those with only the capacity to
understand apparent meaning: “Allegorical interpretations, then, ought not to be expressed to the masses ... and with regard to an
apparent text, when there is a self-evident doubt ... they should be told that it is ambiguous and its meaning known by no one except
God; and the stop should be put here in the sentence of the Exalted: And no one knows the interpretation thereof except God”. @l bils
A ) ALl ey Loy 1 M 4l 8 3 Lig om0 (5 el W) dday W aliia i) Aan) 3\@LL;.‘\«_|.\S]\@«_|.\.\.\L)‘ \J,)ML@_‘O@U!WM
Ibn Rushd, Juai¥! (e &y il 5 AaSall ¢y Lad JWall Jud Chapter Two, sectlon ol 38 ) sgandl Byl AUl (e 4358 0 Y Lo Aalall S5 o Sma Y
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Module C2.3 - THE LIMITATIONS OF THE CLASSICAL LEGAL MODEL

Having outlined the mechanisms of wusizl al-figh, the educator can proceed to examine with the
students the developments of Islamic legal theory over history. He can illustrate the two opposing
tendencies that influenced the development of the body of law: the ‘materialist’ tendency that
argued that it was the material content of the law which is of prime importance rather than the
formal mechanisms of its creation, and the ‘formalist’ tendency where the framework in which
norms are created took precedence

C2.3.1 — The narrowing of the ijtihad endeavour

In unit 2.3.1 the educator can trace how during the first two and half centuries of Islam the
elaboration of law was ‘materialist’ insofar as no attempt was made to deny a scholar the right to
find his own solutions to legal problems. But over time and with the attendant changes in culture,
the plausibility of the materialists’ tendency of jurisprudence was necessarily weakened in favour
of the formalism that attracted the majority of the jurists'®®. The educator can illustrate this
process in the progressive streamlining, and later narrowing, of the ijtzihad endeavour that took
place after the period of the establishment of the four major schools of law. From about the
middle of the third/ninth century, the idea began to gain currency that only the great scholars of
the past had enjoyed the right to practice ijtihad.

The reasons for this can be explored, such as the problems posed by the profusion and
contradictory nature of the legal texts and interpretations based upon them. In the absence of a
fully accepted mechanism of precedent, some method was required to identify the most
widespread or recognised (‘mashhiir’) opinion on any given point, one that could evaluate an
opinion’s relative strength and establish a hierarchy of authority among the leading exponents of
a particular school of law.'*

In the fifth/eleventh century, scholars began to categorise ijtihad into several categories in a bid
to impose some parameters and restrictions on the practice. Al-Ghazali noted that by his era (the
2" half of the 11" century) independent mujtahidiin thinkers were already extinct?® and to justify
this went on to divide ijtihad into two categories: ‘independent ijtihad’ (the mujtahid f al-shar ',
deducing the law directly from the evidence in the sources) and ‘limited ijtihad’ (elaborating and
implementing the law within the confines of a particular school).”* While there were no
‘regulations’ enforcing this division the tendency was well advanced so that there emerged
categories of scholars less inclined to original speculation due to the considerable demands that
would be required of them.??

Classes of ‘imitators’ accordingly emerged of varying degrees of initiative — the ashab al-takhrij
(‘promulgators” who indicated which of the various views of the mujtahidin would apply to a
specific condition), the ashab al-tarjth (‘preferrers’ competent to make comparisons and
distinguish the preferable views) and the ashab al-tashih (‘verifiers’ trained in distinguishing the
manifest meanings from the rare and obscure meanings), and finally the mugallidin (‘the
repeaters’ or ‘blind imitators’ whose ]ﬁractice of simply amassing the judgements of others was
uncritical).?® From the 12" to the 15™ centuries Islamic legal doctrines progressively stabilised

1% For a treatment of the polarities between ‘formalism” and ‘materialism’ in the development of Islamic law, see Aron Zysow, The
Economy of Certainty, An Introduction to the Typology of Islamic Legal Theory, Lockwood Press, 2013.

% The process of evaluation of the hierarchy of authority was termed takhti’a (‘fallibilism’) and allowed the evaluator to determine
that while one jurist was correct, the others could be justified but wrong in their ijtizad. One could thus accept their existence without
accepting that they all were right and that the truth was multiple, thus avoiding destructive rifts in the school.

200 Jeid) sgindl (e pasll B4 3 See M. Al-Shawkant, Jsa¥) ale ¢re 3l 383 ) Jsadll 55 ) Ed. Abdi Hafs Sami ibn al- Arabi, Dar
al-Fadila, Riyadh, 1* ed. 1421/2000, Vol. 2, p.1037.

21 \Wael Hallag notes that the terminology describing these types (mutlag, muntasib, mugayyad) was confusing, leading to confusion

among the jurists themselves. See W. Hallag, ‘Was the Gate of [jtihad Closed’, International Journal of Middle East Studies, Vol. 16,
No. 1 (Mar., 1984), p.25.

202 \Wael Hallag gives an indication of these demands (W. Hallag, Op. cit., p.6).
203 Kamali, op cit, online text , pp.333-6.
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and institutionalised, as scholars acquiesced to the industry and comprehensiveness of their
forbears, and compiled comprehensive manuals or ‘abridgements’ (mukhtasars) to aid their
contemporary jurists. The role of the madhhab came to be structurally entrenched and offered
salaried and prestigious teaching posts to scholars based on their madhhab identity.

C2.3.2 — On the ‘closure of ijtihad’

The effect of this standardisation has been much discussed, and in unit 2.3.2 the educator can
introduce the student to lively ongoing debates on the ‘closing of the gates of ijtihad’. As
mentioned earlier, the starting point in Islamic legal theory was that ijzihad was an obligation
either on the individual or on the societal level and therefore may never be discontinued,?* while
the categories of ijma " and giyas all presuppose it.””® Yet the narrowing of the ijtihdd endeavour
is observable, and the scholars’ explanations of the reasons for this vary between an instinct for
consistency and intellectual stagnation.?®® Much of the impression on stagnation, some argue, was
that the production of mukhtasars became sources in their own right, with commentaries upon
commentaries of them populating the labours of centuries, much of it necessarily repetitive of
earlier works. The educator can pose the questions of whether this could be seen as ‘lack of
originality’ or alternatively as a ‘desire for consistency’.

A further view is that mugallidiin scholars came to predominate out of an instinct to appropriate
the established authority of the earlier tradition in order to legitimize their own interpretations,
and then use this authority to maintain independence from political interference. Political
considerations did exercise considerable pressure,?®” which the educator can illustrate by relevant
examples, and the desire for administrative stability influenced the requirement to base rulings
strictly according to the doctrines of the particular school patronised by the state. By the time of
the Mamluks, judges and mufizs could be disciplined for diverging from the accepted rulings of
their madhhabs, and deviant verdicts could be overturned. 2%

The narrowing of the endeavour is thus admitted by all scholars, but the educator can stimulate
discussion on how the issue of ‘closure’, according to recent scholarship, is actually sceptically
received, with some scholars indicating that it was only ijtihad at the level of fundamental points
of usil, or the foundation of separate schools of legal thought, that was closed off.?* Legal
activity continued uninterrupted, but this was in the form of farwas that focused on developing
positive law responses to the demands of the moment.”® The case for the decline in ijtihdd thus
appears more a matter of statistics, and a result of historical developments, rather than due to a
juridical principle.

24 The legal theory was supported by ahdadith that absolved the mujtahid who committed an error from the charge of sin and even
entitled him to a spiritual reward. Cf. Sunan Abt Dawid 3567: “If a judge passes a judgment having exerted himself to arrive at what
is correct, and he is indeed correct, he will have two rewards. If he passes judgment having exerted himself to arrive at what is correct,
but it is incorrect, he will have one reward.” 53l 4% Uadld 5520 23 1305 o153 48 Cliald 5530 a2ad) &2 1)

205 Kamali, op cit, online text , p.334. The Shi‘a, for instance, exercise ijtikad continually, but on condition that they adhere, both in
principle and in detail, to the rulings of the Imams. In the absence of any such ruling, the Shi‘a recognise “aql as a proof following the
Qur'an and the Sunna.

06 The first appearance in history of the debate on the closure appears to be in the work of the Hanbalf jurist Ibn ‘Aqil in his Kitab al-
Funiin, where he responds to a question posed by a Hanafi jurist: “Where are the mujtahids? This issue closes the gate of judgeship”.
See W. Hallag, Op. cit., p.21.

27 «gjince the measures contemplated by the ruler were considered illegal, religious scholars were put in an awkward position. Indeed,
by providing an opinion which would favor the upholding of the law they would clearly oppose the ruler's wishes and thus run the risk
of incurring the ruler's wrath. Few of them would take this risk if the ruler's actions threatened their self interest.” L. Fernandes,
‘Between Qadis and Muftis: To Whom Does the Mamluk Sultan Listen?” Mamluk Studies Review 6 (2002), p.100.

208 | Fernandes, Ibid.

29 \Wael Hallaq interprets a comment by the 7"/13" century ShafiT jurist al-Raf'T that “Muslims seem to agree that at present there are
no mujtahids” as meaning independent mujtahids who can found schools of law. “It would be implausible to assume”, he insists, “that
al-Raf'1 meant ‘limited mujtahids’ because such an assumption contradicts the reality of his time” (W. Hallaq, Op. cit., p.26).

20\, Hallag, Op. cit., p.18.
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Nevertheless Muslim scholars from the 7"/13™ century onward (with the exception of the
Hanbalis)*' acceded to the view that independent ijrihad had practically discontinued, and
justified the predominance of taglid. The tide of professional and public opinion turned against
the jurists who attempted ijtihad, and the idea became progressively accepted. The educator can
here illustrate the views of scholars and historians of the more recent period, who strongly
deplored this tendency as “intellectual laziness which, especially in the period of spiritual decay,
turns great thinkers into idols”**? and who argued that, contrary to the prevailing assumption,
ijtihad is actually easier than ever to perform on the grounds that

anyone with the least understanding knows that God has actually made ijtihad much easier for
those who came later than for those who preceded them, since the number of commentaries
written on the Qur’an and the Sunna are now numerous beyond counting. There are commentaries

and evaluations of the soundness of hadiths that are more than enough to meet the mujtahid’s
213 xviii
needs.

For other scholars, calling a halt to ijtihad was moreover nothing less than an impiety.?* The
problem, which the educator can place emphasis on, was that these contemporary scholars were
lamenting the cultural and religious conservatism that supported raqlid (or the promulgation of
fatwas construed within the traditional parameters). They deplored the prioritisation of the
‘formalist” mode of legal thought, with respect to the theory of law, which was making adaptation
to the types of changes that were foreign to the heritage difficult.

C2.3.3— The de facto sidelining of Islamic law

Historians of Islamic law note the tension between theory and practice (‘ada, ‘urf), between
jurisprudence and customary law, which existed in Islamic law from its very beginnings. While
the early jurisprudential specialists formulated their doctrine often in opposition to Umayyad
popular and administrative practice, the early ‘Abbasids who posed as the truer protagonists of
Islam were unable to carry the whole of the nascent Muslim society with them.

The problem was that the emerging Shari‘a disciplines could not abandon their claim to exclusive
theoretical validity and recognise the existence of an autonomous customary law. Moreover, its
representatives — the ‘ulama’ — were uniquely qualified to interpret the religious conscience of
the Muslims and thus retained enormous prestige and authority.

In response, the ‘Abbasids recognised the influence of the ‘ulama’ but retained the authority to
appoint them. Sooner or later the doctrinal independence of the ‘ulama’ was compromised by
their reliance on the political authorities for the execution of their judgments. Rigidity in the
application of Shari‘a theory was incompatible with the demands of governing a multi-cultural,
politically variegated Islamic empire. Responding to the inadequacy of the system to deal with
criminal cases, Muslim rulers consequently devised ways progressively to inject degrees of
flexibility into the system of Islamic jurisprudence,” often through a form of creative

21 Their doctrine that jjtihad in all of its forms remains open and that no period may be without a mujtahid was countered by the
Hanafis, the Malikits, and some Shafi‘is (W. Hallaq, Op. cit., p.22).

212 M. Igbal, The Reconstruction of Religious Thought in Islam, Ed. M. Sheikh, Stanford University Press, California, 2012, p.141.

2173 Muhammad Igbal considers this objection to be already ancient, and is here quoting from Badr al-Din al-ZarkashT’s asle & ola !
Jal | Al-Zarkashi died in 794/1392. See M. Igbal, Op. cit., p. 141 (more details in his note 57).

24 «“We do not know how anyone can be justified in closing a door that God Almighty has opened to people’s minds, and if anyone
were to say that, where has he found the evidence for this?” 31 Jils (s ¢yeé QI3 J& (| Jgiall Mo ) a8 Wb Gl o 4 § s sl ) Capa3
(Muhammad Abii Zahra, 43l J sl n.d. p.399 (paragraph 385). “Whosoever confines the grace of God to some of his creation and
limits the understanding of this purified law to those who preceded his era, has in fact dared to impinge upon God Almighty and His
Shari‘a ... Is this anything other than an outright abrogation? Glory be, this is a monstrous defamation!” 48la Lz e &l Juad pas (4
pabie (g 138 hilae olaa V) gl das L i sl e i day e ) e | )ad 3886 jeae 2085 (e o 8 gdaall dng 30 038 agh puals (M. Al-Shawkani,
sl ale (e all Giat ) Jadll 3L ) Ed. Abii Hafs Sami ibn al-*Arabi, Dar al-Fadila, Riyadh, 1% ed. 1421/2000, Vol. 2 p.1041).

25 «An uneasy truce between the ‘ulama’ (‘scholars’), the specialists in religious law, and the political authorities came into
being...[the ‘ulama’] formulated the doctrine that necessity (dariira) dispensed Muslims from serving the strict rules of the Law ...
As long as the sacred Law received formal recognition as a religious ideal, it did not insist on being fully applied in practice” (J.
Schacht, An Introduction to Islamic Law , Clarendon, Oxford 1982, p.84.)
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‘alternative interpretation’, the appeal to dariira (‘overriding necessity’) and ultimately the
obligation — Qur’anicly mandated — to obey the established authority.?'®

In unit C2.3.3 the educator can elucidate how, effectively, a double-system administration of
justice came into being, whereby the administration of the greater part of criminal justice was
taken over by the police (shurta)?*” Similarly, mazalim courts hearing complaints against
officials were presided over not by the gadr but by the sahib al-mazalim — the overseer or
superintendent of the court who was appointed by the sovereign. The competence of the gadis’
tribunals progressively became restricted to matters of family law, inheritance, and wagf.

The Ottoman Empire, for instance, illustrates this bifurcation between religious and secular
instruments well. In the Ottoman system the administration of law was mediated via Shari‘a and
kaniin (the sultanic law of the Kaniinnameh). The doctrinal influence was restricted in scope, but
not absent, from the kaniin or mazalim courts, since the idea that law must be ruled by religion
remained an essential assumption. Otherwise, without at least the traces of Shari‘a attached to
their adjudications, as underpinned by the principles of usil al-figh and maslaha, individual
Muslim litigants could justifiably ignore them.*2

Thus, in retrospect, it becomes clear that Shari‘a never actually became the sole, changeless,
dogmatic law that most medieval theorists intended it to be and the state as envisaged by the
theory of Islamic law remained a fiction which never existed in reality.?*

» DISCUSSION POINT - The true nature and function of the usil al-figh

Referring back to the Discussion Point at the definitions of usiil al-figh (unit C2.1.1) the
educator can here engage the students in a discussion on whether the usil al-figh historically,
constituted a pro-active or a reactive discipline. He may present the position, for instance, of
Wael Hallag who argued for what might be termed the ‘practicality’ of wsil al-figh. For
Hallag, figh and social reality are intimately linked, mediated by deriving practical law from
the scriptural sources, and thus creating a seamless coherence between the wusi/ and the
implementation of law.

This constrasts with other scholars who argued that the wusil al-figh served to justify existing
figh—that is, they were retrospective rather than theorising and establishing a new law, or as
some scholars maintain, they constituted an exercise in ‘theologizing’ the figh—that is,
making it more than simply law and linking it to the Revelation texts. The educator may
usefully iniatiate a discussion on the position taken by Rumee Ahmed, that the debate on
Islamic law is needlessly complicated by the influence of ‘the secular and quasi-secular legal
systems of the modern day, in which law is associated with governance’. Instead, Ahmed
indicates:

e Islamic legal texts, and especially works of legal theory, should not be judged in light of their
practical application;

e The texts themselves are primarily products of religious devotion, not of policy-making.?

26 &y ) g,i; O 1 sashals &0 ) saghal 155 0l G G O you who believe! obey Allah and obey the Messenger and those in authority
from among you [Qur’an, IV (al-Nisa’) 59] and elsewhere.

27 On this, see Ignaz Goldziher & Joseph F. Schacht, ‘Fikh’, in Bernard Lewis, Charles Pellat, & Joseph Schacht (eds.), The
Encyclopaedia of Islam, New Edition, Volume 2: C-G (Leiden, The Netherlands: Koninklijke Brill N. V., 1965), pp.890-891.

28 \Works on ‘amal, on hiyal, and on shuriit, which form an important branch of Shari‘a productivity in the Ottoman system, evidence
this presence.

219 3. Schacht, An Introduction to Islamic Law , Clarendon, Oxford 1982, p.76.
20 R, Ahmed, Narratives of Islamic Legal Theory, Oxford Islamic Legal Studies, OUP, 2012, pp.152-7.
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The educator can explore with the student an evaluation of these two poles of interpreting the
function of Islamic legal thought. The interpretation appears to have depended on the level of
deference to the structure provided by the tradition, or the creative use of this tradition. That
is:

a) law as an emulative enterprise giving jurists the ability to factor context into their decisions, or

b) law as an imitative enterprise requiring jurists to adhere to inherited injunctions whenever
H 221
possible.

Islamic law as a theoretical speculation, a scholarly discourse

The historically ‘theoretical’ nature of Islamic law, as some contemporary scholars maintain it,
opens up avenues of discussion on a deeper level that the educator can explore with the students.
Should Islamic law, for instance, be understood primarily as ‘theology-in-use’ or ‘juridical
theology’??? And was the usil endeavour pre-occupied with establishing the beauty and
intellectual coherence of the system rather than its practicality? Shari‘a law, in Wael Hallaq’s
definition, was primarily a process of explicating doctrine,

an intellectual engagement to understand all the possible ways of reasoning and interpretation
pertaining to a particular case. It was not the case that was of primary importance, but rather the
principle that governed a group of cognate cases. ... Their law was an interpretive and heuristic
project, not a body of rules of action or conduct prescribed by a controlling authority ... the law
was an ijtihadic process, a continuously renewed exercise in interpretation.**®

This perception explains how Muslim legal thinking is imbued with religious concerns.?** But
since, historically, the ultimate legal authority was always with the local sultan and his
administration, and the state’s administration of the law did not automatically reflect Muslim
practice, the record of the development of Islamic law reveals an endeavour of élite groups of
scholars debating the law within and amongst the madhhab corridors. The reality of the lived
community was often peripheral to these debates. Since the ‘ulama’ were not directly involved in
the workings of the state, Rumee Ahmed argues,

they primarily concerned themselves with articulating an ideal, rarified law ... Thus, Islamic legal
discussions were highly theoretical, and addressed legal situations that might never have
occurred... instead they presented arguments for what Muslims were supposed to do. In this
rarified discourse, Muslim jurists were more interested in the coherence of their doctrines than in
their impact on Muslim communities.?®

With the notion of the Shari‘a as the comprehensive and preordained system of God's commands
— a system of pure law having an existence independent of society — Islamic jurisprudence
became essentially an introspective science, concerned with the elaboration of the pure law in
abstracto. Ibn Khaldun (d. 784/1382) noted this problem in his Mugaddima, where he criticised

2! Rumee Ahmed characterises the poles as represented by two pre-modern Hanafi scholars: Abii Zayd ‘Ubayd Allah b. ‘Umar al-
Dabiis (d. 430/1039) and Muhammad b. Ahmad b. Abi Sahl al-Sarakhst (d. 483/1090). See R. Ahmed, Narratives of Islamic Legal
Theory, Oxford Islamic Legal Studies, OUP, 2012, p.155.

22 George Makdisi, “Classical Islam and the Christian West,” in Religion and Culture in Medieval Islam, eds. Hovannisian and
Sabagh (Cambridge: Cambridge University Press, 1999), p.7.

2% \Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, p.166.

24 Aron Zysow, The Economy of Certainty, An Introduction to the Typology of Islamic Legal Theory, Lockwood Press, 2013, p.xiv-
XV.

25 R, Ahmed, Islamic Law and Theology, in A. Emon and R. Ahmed (edd), The Oxford Handbook of Islamic Law, Oxford University
Press, 2018, pp. 116-117 and.119.
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the theological current that came to populate later wusil al-figh scholarship® and which

effectively turned an increasingly academic discipline into ‘a religious ritual enacted by pious

practitioners’ %’

A useful focus of discussion for the educator, pending a more detailed discussion later in the
programme, is how contemporary scholars have argued that this historical detachment from
reality on the ground has the potential today to free up legal thought to adapt itself to a new
environment that did not exist at the time of the major jurisprudiential endeavour.?® But as
contemporary Muslim commentators have lamented, it also had the potential to generate
theoretical absurdity.”

226 «“Ipp Khaldiin argues that many jurists began to focus on usiil, which for them became more interesting because of its difficulty and
the challenge of its theoretical questions, and elevated it to a status equal with that of figh. Thus, according to Ibn Khaldin, what
began as a way to spend idle time became the focus of academic activity.” R. Kevin Jaques, Authority, Conflict, and the Transmission
of Diversity in Medieval Islamic Law, Brill 2006, pp.201-2.

27 R. Ahmed, Narratives of Islamic Legal Theory, Oxford Islamic Legal Studies, OUP, 2012, pp.152-7.

228 «It is perhaps therefore a strength that legal theory is somewhat divorced from social application, because it allows for legal
theorist and reader alike to transcend the strictures of lived reality into a world of possibility while keeping one foot grounded in the
communal discourse and inherited jurisprudence of the world as it is. Revisiting legal theory texts with this background in mind will
allow scholars to uncover myriad conceptions of Islam and Islamic law that are as diverse as the legal theorists who articulate them.”
R. Ahmed, Narratives of Islamic Legal Theory, Oxford Islamic Legal Studies, OUP, 2012, p.158

29 The 2015 controversy in Egypt over the discovery of al-Azhar textbooks being taught that include passages on the permissibility of
eating non-Muslim and apostates’ flesh, is an example of the pursuit of Shari‘a study as a theoretical exercise, divorced from reality.
See, for instance, Imam al-Sharbini’s glad (o LUl Ja 3 ¢ 8Y1 Vo, 2, p.562: b el i | pia sls orn U85 calST 5 35 0 J3 (alusall (o jlaall) 4l
Cnalall Bl U Lagiasad Y o5l s (8 3 padl sl sall s cupal) cnall U8 o s el 5 (Ope somna 32 LagdY (ST 5, (“[The Muslim warrior] has the
right to kill an apostate and eat him, and to kill and eat a sarbi (enemy combatant), even a young child or a woman, because they are
not inviolable. But it is forbidden to kill a harbi boy, and a harbi woman when it is not necessary, not because of their inviolability but
rather because this right belongs solely to those who took them as war booty.”) Another example from the same work is the & Jad
slaii) (‘Section on Cleansing Oneself after Defecation’) detailing conditions allowing for the use of Christian holy books or works
of philosophy and logic as toilet paper. See Vol. 1, pp.154-5: (ihia s 26uliS o jinal) e Wi | 48 5 CyinSale i alana aud aile (S L o yinall (e
ala i ol (i dl auld e Sy Legiealndale Lo o Jsane sy W5 31530 G a0 S sa 5 03 5a (o (3] ey il | Lgile Jailie
lallas 43 elafin) adiey 4ild Casaadl (“What must be considered as papers ‘to be respected’ are papers on which the name of the Exalted
One is written or scholarly texts of Hadith or Figh ... non-‘respectable’ [paper] is that such as where philosophy and logic is
implicated in them ... The Qadi [probably al-Qadi Aba al-Tayyib bin ‘Abd Allah bin Tahir bin ‘Umar al-Tabari al-Shafi‘T] permitted
[cleansing oneself] with paper from the Torah or the Gospel, this being tolerated if there is no available substitute for either of them,
and provided it be free of the mention of God Almighty’s name or suchlike ... as opposed to a volume of the Mushaf, whose use for
cleansing oneself is absolutely forbidden.”)

52



Revisiting the Legal Heritage

COURSE C3-THE CONTEMPORARY LEGAL ARENA

Module C3.1 - THE CLASH AND THE AMALGAM

C3.1.1 — The developmental gap — the merging of Islamic with European law

We have seen that the notion of the end of ijtikad is erroneous (see unit C2.3.2), and that scholars
throughout the latter period did practice ijtihad within the confines of the system in areas not
covered by the mazalim courts. As relations with Muslim states intermeshed with European states
under conditions of trade or colonial domination, the issues of legal consistency, the removal of
arbitrariness and legal equitability between subjects of different faiths inevitably raised
themselves. The relative isolation of the Muslim world under the centuries of Ottoman
domination revealed a state of uneven legal development. %

As the pressures and contradictions intensified, a number of reforms were undertaken. In 1839
the Ottoman Giilhane Decree was enacted under the perception that ‘it was necessary and
important that new laws be enacted and that the main subject matters of these necessary laws be
security of life and protection of virtue, honour and property’. The Penal Code that resulted from
this aimed at restricting the arbitrariness of justice under the siyaset legal arena.** Legal sanction
and punishment was no longer left to the discretion of the Sultan or high officials, but had to be
awarded by administrative councils in accordance with the law.?*

Egypt’s promulgation of the Qaniin-I Cedid, (‘the New Code”) in 1850 was similarly constructed,
and in either case they allowed a parallel, simultaneous court hearing system whereby some
offences were to be adjudicated according to the code, some according to the Shari‘a and some to
both. Over the period of the 1820s-1870s siyasa adjudication progressively increased its
influence to oversee and supplement the Shari‘a court system. After a ruling had been made by
the Shari‘a court, it would be referred to the siyasa court or council which had the authority to re-
examine the case using, not spoken evidence, but physical, forensic evidence.

As European ideas of nationhood and nationalism became implanted among the various non-
Muslim subjects of the Ottoman sultans, the anomaly of gradated rights came into focus,
particularly since non-Muslims were at a disadvantage, especially as their testimonies against
Muslims were not admitted. To remedy this, the Ottoman government created mixed criminal
courts to deal with crimes in which foreigners or non-Muslim Ottoman subjects were involved.
The most important innovations were that non-Muslim judges could sit on these courts and that
non-Muslim witnesses could be heard. If the defendant was a foreigner, half of the judges were
also foreigners.

The development illustrates the advancing influence of secular systems of law, to a progressive
restriction of the powers of the Shari‘a adjudicators until the promulgation of openly European-
inspired codes. Signal markers of this process were the Ottoman Penal Code (Mecele) of 1858

20 An example of the uneven development was the question of slavery. The slave trade, which in the United Kingdom had existed
from 1560, was formally outlawed in 1807, enforced since 1808 by the ‘West Africa Squadron’ and fully abolished by the 1834
Abolition of Slavery Act. European nations followed this abolition over the next decades.The Ottoman Empire criminalized slavery in
1871, enforcing the ban in 1890 with the Brussels Conference Act. Egypt abolished slavery in 1895, and abolitions in the Muslim
world followed: 1927 (Nejd and Hljaz), 1929 Persia, 1937 Bahrain, 1949 Kuwait, 1952 Qatar, 1956 Trucial States (Abu Dhabi in
1963), 1961 Morocco (other than domestic slavery), 1962 Saudi Arabia and North Yemen, 1967 South Yemen, 1970 Oman, 1981
Mauritania (ban not fully enforced). The delay had much to do with the ambiguous scriptural evidence on slavery upon which the
development of law in Islam depends. The current traffic on Fatwa sites on the internet asking clarification on this issue demonstrates
the lasting effects of this ambiguity, and is another example of the theoretical ‘scholarly discourse’ function of Islamic jurisprudence
(see unit C3.1.3 above).

Z1 |n the 19™ century the term siydsa referred to the Ottoman secular court system that complemented the religious Shari‘a courts in
that while the Shari‘a courts could only bring a verdict if the next-of-kin demanded it or there was uncontrovertible evidence from
witnesses, the ‘siyaset’ system of courts and rulings regulated offenses against the government (typcially cases of bribery,
embezzlement and misuse of power).

%2 On this, see R. Peters, Crime and Punishment in Islamic Law, Theory and Practice from the Sixteenth to the Twenty-first Century,
Cambridge University Press, 2005, pp.127-8.
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patterned after Belgian and French codes, and the contemporary Egyptian Al-Qaninname al-
Sultant (Sultanic Code), also called al-Qaniinname al-Humayini (Imperial Code) which
remained in force until 1883, when the French inspired Penal Code was promulgated.”®

Scholars and historians of Shari‘a note the fundamental transformations that took place in the
jurisprudential arena not only in terms of the reduction of status of Shari‘a law in the amalgam,
but also in the nature of this Shari‘a law. The promulgation of codes had an important influence
on the Shari‘a ingredients that were incorporated. As Wael Hallag explains, the process of
entexting the Shari‘a, under the drive towards codification, had the effect of severing nearly all its
ties with its anthropological and sociological legal past:

Once the anthropological past was trampled under by an entexted Shari‘a, the very meaning of
Islamic law was severely curtailed, if not transformed ... The act of severance ... was almost
perfectly correlated with the process by which the surviving residue, the entexted body of Shari‘a,
was transplanted into a new environment. %

As a result the Shari‘a’s institutional structures were progressively dismantled, the training
opportunities of Muslim legists severely curtailed, as a new conception of law and new legal and
cultural systems — centralised, codified and homogenised — took their place. ?*®

C3.1.2 — Qanin as the default process of contemporary law

In the light of these historical developments, in unit C.3.1.2 the educator can discuss with the
students how within this amalgam the mechanisms of Shari‘a law are not strictly speaking
obsolete or contradicted. Moreover, the educator can address the argument, which has been made,
that the twin legal valencies of Shari‘a and Qanun, which was the reality throughout Islamic
history and only formalised by the modern amalgam, has a justified logic to it: Shari‘a focusing
on the ethics of the individual and the society as a whole, and Qanin focusing on the
enforcement by the state of criminal sanctions. The difference between the arenas of the Shart ‘ah
and the Qaniin may thus, in Islam, be attributed to the difference between the arenas of ‘sin’ and

‘crime’. 2%

In this respect, the Shari‘a might be considered to actively support the prioritisation of modern
legislation and modern systems of law. This point has been made by several scholars, who note
that the historical adoption of the tools of ijma", giyas, istihsan, al-masalih al-mursala and others,
demonstrates the right of Islamic societies to enact legislation appropriate to their conditions
within the framework of the agreed-upon principles of society.?’ **

The relationship may thus constructively be seen as one of two complementary legal spaces, with
the Qanun element defined by the political and demographical context, and the Shari‘a element
wielding influence upon that definition commensurate with the cultural and religious demography
of the state. Just as Shari‘a, over history, acted as a broad contextual principle for figh but did not
‘micro-manage’ its boundaries in diverse times and places, scholars are making the argument that

%2 The introduction of the Ottoman code was motivated by political considerations. “The Ottoman government wanted to implement
the provisions of the Reform Decree (Is/ahat Fermani) of 1856 and show that the Ottoman legal system complied with Western
standards, hoping — in vain, as appeared later — that the Western powers would agree to abolish the capitulations, by virtue of which
foreigners in many cases fell outside the jurisdiction of the Ottoman courts of law”. (R. Peters, Crime and Punishment in Islamic Law,
Theory and Practice from the Sixteenth to the Twenty-first Century, Cambridge University Press, 2005, p.130).

24 Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, p.168.
25 \Wael Hallag, ibid..

26 «Not every sin, in Islam, is a crime; and not every sin, that a Muslim commits, is something that the state has to take legal action
against. In fact, to transform a sin or a moral mistake into a crime requires tagnin (a process of legislation). The process of legislation
is subject to the politics and the structure of the state.” (Jasser Auda, Shari‘ah, Ethical Goals and The Modern Society, Muis
Academy, The Occasional Paper Series, N0.10, 2015, p.5).

%7 See, for instance, ‘Abd al-Hamid al-Ansari, cussll yeasl) i ¢lea¥) (‘Zjma’ in the modern era’), Al-Ru 'ya (Oman), 30 Aug 2020.
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the very diversity of this figh heritage militates against its having the authority to micro-manage
legislation in a modern nation-state. “*®

C3.1.3 — The mechanisms of Islamic Law and Common and Civil Law

At this point a comparison may usefully be made between the mechanisms of law in the two legal
spaces that have formed the amalgam. In unit C3.1.3 the educator can outline some basic
commonalities and differences in approach. All legal systems, of course, function on the basis of
precedent in order to prevent juridical anarchy and in the Islamic conception and mechanism of
law, the jurist is duly trained to give preference to opinions that come before. The educator will
have previously covered the Islamic system on this in unit C2.2.2 — Precedent and Ijtihad.
However, as the educator can explain, the Islamic system employs precedent in a way that differs
from its use in the conventional law systems of Common Law?* or Civil Law,**° under which the
majority of nations in the world operate.

Under the Common Law, for instance, the return to precedent is at the level of a preceding
judge’s establishment of a new law based on a balance between analogy with a precedent and an
adaptation to a new set of circumstances based on equitable principles. Its uncodified, judge-
made case law gives authority to immediately preceding court decisions, which attain the status
of an authority on the principle of stare decisis (‘stand by what has been decided’).?*" The
structure of the legal system is thus built upon a ‘natural law’ of customs, traditions, and
experiences that have evolved over the course of history, and which continue to evolve.

In Civil Law the use of case precedent is supplementary, and the return to ‘precedent’ is to a set
of defined legal codes elaborated on general rational principles and moving on to specific rules
(without reference to other judicial decisions) and applied in a strict, logical way. In both systems
laws are not easily altered due to the long process required to enact the law, a process that grants
laws in these systems detailed sophistication and longevity.

The educator can usefully focus on the role of ‘precedent’ and ‘change’ in legal ruling, since it is
here that the differences and the similarities are concentrated. For instance, whereas
Civil/Common law systems are flexible, changeable and negotiable, in Islamic countries law is
considered in principle absolute and constant. This is a factor of its origin in a Divine Legislator
and the perception that alteration in law is an alteration of religious norms, which should itself be
an issue for legal sanction.

28 «Not everything that is Figh is supposed to go into the law... The morality of the society in Islam, is supposed to be preserved
through the mosque, the family and the educational institutes, not through the law and surely not through a top down approach by the
authorities.” (Jasser Auda, ibid).

29 Common Law takes its origin from early English law and is based on judicial decision (precedent) in which the principle of judicial
decision is usually made in the higher courts and is derived from custom and judicial precedent which the judges apply and interpret.
It is, in this sense, a historical natural law where law must be made to conform with the well-established, but uncodified, customs,
traditions, and experiences that have evolved over the course of history. Common Law is the system operating in the USA, Great
Britain and countries of the former British Empire.

20 Civil Law, also known as Roman law originated in the Corpus luris Civilis of the Emperor Justinian (482-565 AD), in which
overarching principles have been codified and serve as a main source of guidance. It is based on codes which contain logically
connected concepts and rules, starting with general principles and moving on to specific rules. Civil Law is the system used in
continental Europe, Central and South America, (non-Commonwealth) Africa, Central and South-East Asia.

21 The stare decisis principle mandates that once an earlier decision is overruled, it is considered a bad authority and cannot
subsequently be cited by lawyers to support a point.
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» DISCUSSION POINT - The function of precedent in Islamic Law and Common Law

The educator can initiate here a useful discussion on the relative strength and merits of legal precedent in
Islamic law and in Common Law. Contemporary scholars of Shari‘a have noted that in the Islamic system,

the precedents assigned priority are those that were laid down first and not those that came
later....The presumption in Islamic law is that the decisions arrived at earlier are closer to the usil,
while those that came later are to be handled with caution.?*?

Precisely the reverse order is followed in common law; that is, the latest decision is given precedence over
earlier decisions. In the common law system, an earlier decision can be overruled by a subsequent Court or
even by a larger Bench of the same Court. Once a case is overruled, it is then considered a bad authority
and is not cited by lawyers to support a point. Lawyers are even reprimanded for citing overruled cases. In
common law the later the decision, the better it is and the earlier decision has no value for the case at bar.?*®
In Islamic law, on the other hand, the earlier the opinion, the better it is. Moreover, if two different
decisions based on ijtihad are given by the same gadr in two similar cases, the first decision is not
invalidated.”** The implication of this is that in Islamic law a court is not bound by the decision of another
court, whether the latter court is of equal rank or higher in the hierarchcal organization.**

The discussions in which the educator can thus engage the students include the following:

o In the context of the present-day world, with its fast changing developments in technology, social
and demographic structure, and particularly in the increasing religious pluralism of contemporary
states, can the Islamic system for the methodology of precedent practically continue to keep pace?

e Does the search for a revival of ijtihad carry with it implications for the faculty of reason, which
given the fact that training in logic (mantig) was not strictly required®®, might find itself
relegated, in Mohamed Arkoun’s words, to “accepting the role of handmaid to the revealed Text,
with its sole function to shape, bend and systemize reality in accordance with the ideal meanings it
recognizes in God’s ‘signs.”**’

In administering the law the Islamic and the Common law systems differ in the role played by the
adjudicator. Both Common Law and Shari‘a retains the independence of adjudicator to apply the
law based on precedent. But in Islam the recourse to precedent that developed under the taglid
system differs markedly from the process in Common Law, for in the Shari‘a the earlier the
precedent, the more authoritative it is considered to be.**® Effectively, the dynamic of the schools
or classical Islamic law may be summed up as providing sophisticated techniques for avoiding
innovation.?* The task of the jurist was therefore one of continually prioritising the return to first

%2 Imran Ahsan Khan Nyazee in his translation of Burhan al-Din al-Marghinani’s tsiwll i = 8 & 43agll, see Introduction, p.xvi.
22 Muhammad Munir, op. cit. pp.468-469.

2 This is the view of Abii Bakr ibn Mas‘iid al-Kasani (ob. 587/1191) in his work The Unprecedented Analytical Arrangement of
Islamic Laws, trans. Imran A. K. Nyazee (Islamabad, Advanced Legal Studies Institute, 2007), p.39.

5 See Muhammad Munir, op. cit. pp. 472-473.

6 Kamali, op cit, online text p.324. Wael Hallaq notes that “this split over Greek logical elements in legal theory was to characterize
the Islamic legal tradition until the dawn of modernity”. See W. Hallaqg, Shari‘a — Theory, Practice, Transformations, Cambridge
University Press 2009, p.81.

27 M. Arkoun notes the lexical understanding of Reason that ‘recognises’: “This is the true meaning of the verb ‘agala in the Qur’an
... It conveys the idea the mind ‘reflects’ — in the literal sense — truths that are already given or revealed, not those that might be found
at the end of a gradual search, let alone a speculative quest. The intelligence is focused on what is already stated and/or experienced,
not on the as yet unformulated and/or yet to be experienced.” Mohamed Arkoun, The Unthought in Contemporary Islamic Thought,
Sagi Books, London 2002, p.175.

28 The earliest major works on Islamic law by Muhammad ibn al-Hasan al-Shaybani (ob. 189/804), known as the Zahir al-Riwaya
laid out the preferred rules among the various narrations to be followed by various levels of juridical authority and these were
progressively established as preferred precedents.

9 The perception that zaqlid represents the encapsulation of avoiding innovation has, however, been challenged, with the argument
that it was more a dynamic institution that appropriated the established authority of the earlier mujtahid imams to legitimize the
interpretations of later jurists. (Mariam Sheibani, Amir Toft, and Ahmed EI Shamsy, The Classical Period: Scripture, Origins, and
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principles — ensuring conformity with the certainty (gaz”) of unchallengeable templates in the
form of the revelation and the opinions of the early Imams — then following the consensus of
Islamic scholars, and then ideally exercising independent reasoning.

Scholars of Shari‘a thus maintain a different interpretation for the meaning of ‘precedent’. They
cite, for instance, an adjudication by ‘Umar ibn al-Khattab concerning the division of an estate
which was demonstrated to have contradicted an earlier decision by him on the matter, to which
the Caliph replied: “That was my decision then, but today I have decided it differently”.”* Ibn al-
Qayyim justifies this position thus:
Truth is [by nature] eternal and is not canceled by anything, and thus a reviewing of truth is better
than persisting in falsehood ... since an ijtihad may alter, the first ijtihad need not prevent a
second ijtihad if it appears that it is the truth. 2* **

However, the apparent equivalence with stare decisis is not precise, since the sources also
maintain that the later decision did not constitute the new authoritative position, but another
authoritative position.”® The instinct to preserve the credibility of the rulings made under jjtihad
was too strong to allow for an unambiguous setting of a new precedent, since if one ruling of
ijtihad could be set aside by another, then the later ijzihad must be equally subject to reversal.

In this respect, therefore, there is no stare decisis, since the adjudicator at most is merely
discovering an interpretation of a nass that he was unaware of. This means that a new
adjudication does not become a new authoritative benchmark. There is no new legal principle
established, rather a new interpretation elucidating and preserving the eternal principles set down
by the Qur’an and the Sunna.”*

And it is precisely this dynamic that sets Islamic legal thought apart from the stare decisis
principle of Common Law, where the time relationship is the reverse. Nor does the ‘return to first
principles’ dynamic resemble the dynamic of Civil Law, in that the starting points are not
prioritised according to the rational principles on which the latter system is built, but according to
perceptions on the individual characteristics, the religious probity, moral trustworthiness and
mental competence of the narrators of the source materials, who were living at a certain time in a
certain environment.

Early Development in A. Emon and R. Ahmed (edd), The Oxford Handbook of Islamic Law, Oxford University Press, 2018, p.15).
For some scholars this casuistic attitude has its own merits, in that it is part of the ‘genius’ of Islamic thought in that it can express
new ways of thinking and relating to the world through a discourse that appears ancient and unchanging’. (David Vishanoff, The
Formation of Islamic Hermeneutics, New Haven, CT: American Oriental Society, p.278). Even so, the newer adjudication does not
achieve authority in and of itself and so cannot be equated to legal ‘precedent’ as understood in Common Law.

# This example is given in Ibn al-Qayyim csdlall oy e cpsdsall 23e] Vol. 1: where the passage runs: Cx e e yara laa 35,0 2 JB
e Ve sal s Leal 5 Lo Leusil s Lol Lan sy S iy i 3l el i il pm ) iladll (1 pae (ouind JIB (S8 3 gmana 0 oSl e 4uia 0 s (e Juadl
3818 ¢ gl L Lo e o3 g ca 5y Lisniad Lo e @l jae I8 o35 138 dle agiar ol 55 ol el Jay 4l JU8 cCaBl) 3 a5 5 5215 )5 S 8, o yee o il
S IV iy g oSG ) g sa M cpe S5V elall dniay al g csall 4 4l eda Lay (aalgin¥) OIS (8 (e el ysal,

%1 1bn al-Qayyim, ibid. Ibn al-Qayyim is citing Ab@ Miisa al-Ash‘ari on this point. The locus classicus of this issue is the letter of

‘Umar ibn al-Khattab (ob. 23/644) to Abii Miisa al-Ash‘ari (ob. 44/665) in which he states: “ldentify the precedents and resembling
cases and undertake analogy when such cases are found. Then rely on what appears to be more appropriate and pleasing to Allah, the
Exalted, and what is most suitable as the truth ... Let not a judgment you rendered yesterday, and that you have [later] reflected upon,
receiving guidance towards the correct view, prevent you from restoring a right. Rights are ancient and cannot be annulled. Restoring
a right is by far better than persisting in a manifest error”. Gl el s el Y L8 ) 2ee 5 @y wie [ a1 (s JaY) oY el L. Y
&u‘@sduﬂ\wﬁdﬁ‘m\fuue d;.“ \}u\wdm)uumJMum\)thwamm

B2 cplal) s e sany 2Dl Aal s ad (“so the Imams of Islam proceeded thereafter on the basis of both these principles’). Ibn al-
Qayyim, ibid. The precedent of the Companions on this issue led to the formulation of a legal maxim which provides that ‘an ijtihad
may not be overruled by its equivalent’ (i (=83 Y 2eia¥) ). Jurisprudents justify this with reference to ‘Umar ‘s refusal to overrule a
judgement by ‘Ali and Zayd which he considered erroneous on the grounds that “had it been a matter of applying the Qur’an or the
Sunna, he would have intervened, but since the decision was based in ra‘y, they were all equal in this respect.” (Ibn al-Qayyim, op.
cit, vol I, 177). s e B L (il 18 ¢« & it ol M5 ¢ sl N @l pal iS5 ¢ el - ol g adle ) Lo - 4gs B ) ol ¢ ) S ) & pof S )

%% See M., Kamali, Principles of Islamic Jurisprudence, p.319-320 for a discussion on this.

4 The reasoning for this instinct is set by Qur’an V (al-Ma ‘ida), 49: “So judge between them by that which Allah hath revealed, and
follow not their desires, but beware of them lest they seduce thee from some part of that which Allah hath revealed unto thee”. A u‘;
A_L\“Al\d);‘hua:uu:«J}.\.\A;u\fah)h\}fahc‘)h\c_m\J}.m\Jj‘Lme@_\.u
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The accumulated nuances of practical experience, or the adaptation to changed circumstances, do
not occur. There are thus implications for the flexibility of the Islamic system to accommodate
the accumulated nuances of practical experience, or the adaptation to changed circumstances, the
mutaghayyirat of the contemporary world.

A process of convergence is taking place

What is interesting in terms of the contemporary amalgam is that, under the influence of reality
on the ground, all three legal systems — Islamic, Civil and Common Laws — are undergoing a
process of convergence. The Civil Law legal system is undergoing convergence with the
Common Law, at least in terms of its increasing dependence on case law and the role of judges in
the creation of law, while still citing certain cases as an illustration of the general principle, not as
an authoritative statement of principle. Similarly, current practice in Muslim countries actually to
some extent assumes, in spirit at least, the stare decisis principle in that the courts take for
granted the validity of the idea that one giyas may become the as/ of another giyas. >

What nevertheless stands out in the Shari‘a system, when compared to sytems of Common Law
and Civil Law, is the existence of higher degress both of ambiguity and rigidity. On the one hand
the source material which is held to be authoritative and uincontrovertible suffers from lack of
clarity, capable of multiple interpretations with little that can be held as ‘of decisive indication’
(gati* al-dalala); on the other hand the single gadr is the adjudicator of both facts and law, and
there is no formal provision for representation. The consequent rigidity in the system of
procedure and evidence makes fact-finding an almost automatic process and advocacy wholly
superfluous. There is thus small provision for testing and appeal

» DISCUSSION POINT — Legal pluralism and rigidity in the contemporary codification of
Shari‘a

The issue of rigidity and ‘legal plurality’ is an interesting theme for the educator to address, since
in the adaptation of Shari‘a to the amalgam under the pressure of codification, certain aspects
deemed fundamental to the heritage were sidelined and others intensified. In examining the
practicalities of the amalgam the educator can pose the following questions:

e Is legal plurality the operative feature of Islamic law, or the authority of a single gadi? What
provision is there for testing an adjudication and legal appeal, given the conflict between ijtihad
and taqlid?

e How is legal stability maintained if a) according to the principle of taswib every jurist is ‘correct’
in his ijtihad? or b) if the principle of takhti’a (fallibilism) determines that only one jurist can be
correct while the other is ‘in error’? %’

e Does the argument of the mukhatti’a fallibilists and the privileging of a single interpretation imply
juristic hubris, since it assumes that the divine legislative intent has been captured?

e In a system where there is no authority to disqualify an earlier adjudication (as opposed to the
stare decisis principle) on the grounds that both adjudications are deemed methodologically
sound, does this implied ‘legal pluralism’ lead to legal indeterminacy?

258

e  Given the unresolved debate on was 2¢iae IS Ja (“is every jurist correct’)™ — is the codification

of the Shari‘a a practical possibility?

%5 See Kamali, M - Principles of Islamic Jurisprudence, p.184.
%8 N. Coulson: Conflicts and tensions in Islamic jurisprudence. University of Chicago Press, 1969, p.61.

%7 The principle of takhti’a was designed to avoid the problems of implicating the ‘erroneous’ jurist in sin for his having ‘deviated’
from the truth in a legal system with a divine author. ‘Error’ (al-jahl) in the law is not harmful unless it amounts to giving lie to the
Prophet by denying what rests on fawatur. This would implicate the jurist in the sin of unbelief (kufr). On this, see A. Zysow, The
Economy of Certainty, An Introduction to the Typology of Islamic Legal Theory, Lockwood Press, 2013, p.144.

%8 The debate focused around the hadith of (among others) Sunan an-Nasa 7 5381: sl 41 Uaals agial 1315 ¢ yal 4lh (lals SSall sgial 13)
“If a judge passes judgment and strives to reach the right conclusion and gets it right, he will have two rewards; if he strives to reach
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The narrowing of the scope of Shart‘a law

While the rupture with the past of course necessitated a reinvention of Shari‘a in the 20th century
world of nation-states, the negotiation of these changes came to be dominated by thinkers who
saw this task as falling entirely within a reduced textual dimension of fixed punishments and
ritual requirements. As the authority of Shari‘a law became transformed / dismantled during the
colonial period, rigidity became more pronounced as the entexting process took hold. %*°

In addition, whenever a Muslim country sought to ‘uphold the Shari‘a’ by codifying certain
Islamic laws, the process in each case served to enshrine the interpretation of a single jurist, and
elevate it to Shari‘a status. This was pursuing a principle alien to the heritage at the same time as
presenting it as the heritage. Since, in fact, the sine qua non of Islamic societies was a form of
legal pluralism on the grounds that no one jurist could be certain of his ruling (hence the
appearance of the canonical schools) the process is legally, and indeed, theologically
problematic.?®

It has also engendered conflict on the ground, as putting pared-down precolonial Islamic laws
into contemporary legal codes raised tensions with the contemporary Muslim publics:

The inefficiencies and injustices that were heretofore theoretical in precolonial legal texts have
now become actualized in the context of nation-states. Many of the historical Islamic laws that
nation-states chose to adopt run counter to popular movements that promote human rights, gender
egalitarianism, religious liberty, modern finance, and pluralistic governance, among other
concerns. %

The Maldivian experiment

The educator may usefully examine an interesting example of this process and the problems it
caused in the recent case of the Maldives. In the summer of 2004, a death in correctional custody
and general dissatisfaction with many aspects of the criminal justice system sparked large public
demonstrations in the island state. The public unrest prompted the Maldivian government and the
United Nations Development Programme (UNDP) to initiate a research project by the Criminal
Law Research Group (CLRG) at the University of Pennsylvania Law School to study and critique
all aspects of the Maldivian criminal justice system and suggest how it might be improved.?®? The
project required ‘a synthesis of Islamic law, Maldivian values and internationally accepted norms
and standards’ in order to rectify the evidence on the ground of the failures of the Shari‘a legal
system to ensure justice.”®® The CLRG compiled and categorised all those pertaining to crime and
punishment into a scheme typical of modem penal codes.

Since much, if not most, of current Maldivian penal law derived from the Shari‘a, the CLRG also
researched the writings of respected Muslim jurists, both classical and contemporary, from
Maldivian jurisprudential history as well as from the experience of Malaysia and Pakistan in
search of parallels.

The Maldivian request potentially offered a tabula rasa for a new codification difficult to achieve
elsewhere where there were entrenched codification histories. But the amalgam between the

the right conclusion but gets it wrong, he will still have one reward.” Opponents interpreted this either as a statement that every
ijtihad lead to the Truth, or that this was impossible, given the Qur’anic verse IV (al-Nisa’), 82: sl 44 [PEES P (P (N
154 “And if it were from any other than Allah, they would have found in it many a discrepancy. ”

%9 \Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, p.168.

20 gpa Sphaira Siddiqui, ‘The Paradoxes of Codifying Islamic Criminal Law in the Maldives’, Middle East Law and Governance 9,
2017, Brill 2017, p.186.

%1 Rumee Ahmed, Which Comes First, the Magasid or the Shari‘ah? in ldris Nassery, Rumee Ahmed, and Muna Tatari (eds.), The
Objectives of Islamic Law: The Promises and the Challenges of the Maqasid al-Shari‘a, Lexington, 2018, p.240.

%2 The exercise is detailed in Paul Robinson (et al.), ‘Codifying Shari‘a: International Norms, Legality and the Freedom to Invent New
Forms’, Journal of Comparative Law, 2:1, 2007, Univerrsity of Pennsylvania Law School, Public Law Working Paper No. 06-26.

%3 These failures were identified in “the problems of assuring fair notice and fair adjudication in the uncodified shari'a-based system
in present use”. See Paul Robinson (et al.), op. cit., p.1.
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religious imperatives of the Shari‘a heritage and the cultural, social and political preferences
demanded by contemporary Maldivians proved problematic.

For instance, if the point of departure was Islamic law, the centre of gravity in the exercise was
the international norms, to which the consultant Shari‘a scholars on the team strove to adapt the
Islamic legal heritage,

sometimes through interesting approaches by which the spirit of the shari'a rule could be
maintained without violating international norms.?*

The interesting approaches applied to the problem of the hudiid penalties included the following:

1. Finding a point of compromise between the Shari‘a and international norms and banishing capital
punishment to highly rarified instances of egregious intentional and cruel homicide (thus giving
judges more latitude to avoid the penalty and removing it as the iadd for banditry, unlawful
sexual intercourse, and apostasy);

2. Making punishments only ‘symbolic’ (so that ‘conceptual Shari‘a legitimacy’ is of the hudiid is
retained”®® without contravening international norms of cruel and inhumane punishment);

3. Limiting the scope of, and reducing, the hudid penalties (e.g. alcohol consumption, omission of
obligatory fasting, or apostasy are re-defined as ‘quasi-criminal’ offenses, not prosecutable since
they are private acts or beliefs);**

4. Instituting the starting-point of non-prosecution (e.g. unlawful consensual sexual intercourse is
labelled as a misdemeanor and can only be punished by short-term imprisonment and/or a
monetary fine).?®’

That is, the focus was on retaining ‘conceptual legitimacy’ of the hudid while limiting their
actual application. This meant the ignoring of classical conceptualizations of Islamic criminal law
and the establishment of judicial procedures that served as preventative measures against the its
implementation of Islamic Zudiid. In her study of the Maldivian experiment Sohaira Siddiqui re-
stated the innate problem of codification thrown up by this exercise, in that

reliance [was] placed on a narrow body of texts, and extracted rules ... reformed for easy
implementation and compliance with modern human rights standards,®

leading to the paradox that:

the resulting criminal code is less punitive, but more enforceable than its classical counterpart. A
second paradox is that on one hand religious legitimacy and moral credibility is desired through
the implementation of an Islamic penal code, but on the other, controversial criminalized actions
are assumed to be non-prosecutable.?®®

%4 paul Robinson (et al.), op. cit., p.51.

%5 Drafters of the code proposed this methodology for the hadd punishment of lashing: “The symbolic punishment of striking an
offender’s back with a short length of rope in a manner not designed to cause bodily injury. A single person must inflict all of the
lashes prescribed as punishment, and he may only drive the rope using his wrists; he may not use any other part of his arm or
movement in his shoulders, hips, back, legs or torso for that purpose”. See Paul Robinson, Final Report of The Maldivian Penal Law
and Sentencing Codification Project: Text of Draft Code (Volume 1) and Official Commentary (Volume 2), January 2006 U of Penn
Law School, Public Law Research Paper No. 09-38, p.95.

%6 Removing it from an arena of thought crime, the criminal sanction against apostasy is re-defined as limited to intentional attacks on
the core tenets of Islam when coupled with public pronouncements intending to harm the faith. See Paul Robinson, op. cit., p.189:
‘Offenses Against Public Order, Safety, and Decency - Section 617 — Criticizing Islam”).

%7 The grading provision for a ‘Class 1 Misdemeanor’ under which this falls, is one yeaar’s imprisonment. Paul Robinson, op. cit.,
pp.9and 71.

%8 Sphaira Siddiqui, op. cit., p.174.

%9n her conclusion Siddiqui poses the question: “[I]f the hudiid are so central to a new criminal code, what can explain the sustained
effort to circumvent the punishments that all but guarantees their non-prosecution? Is the simple desire to accord with human rights
law sufficient to answer these questions? Though the Maldivian concern with not violating human rights is at the forefront of their
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The dominant challenge of the Maldivian exercise in drafting a new penal code was therefore
twofold: a) to avoid contravening international human rights norms by promulgating criminal
punishments that were now conceded as barbaric; b) to balance this with the desire for domestic
‘moral credibility’ by upholding the Shari‘a.

Meanwhile western observers deplored the superficiality of the exercise and its role in
legitimising and perpetuating legal practices that the international norms held to be
unacceptable.?”

Module C3.2 - THE SHOCK OF THE NEW: REACTIONARY SCHOLARSHIP

C3.2.1 - The search for a ‘pre-colonial’ template

Due to a conviction among more orthodox-minded scholars of the ‘non-authenticity’ of the
amalgam, and that acquiescence to, and appreciation of, systems of governance not found in the
Islamic historical tradition constituted an attack on Islam itself,>"* a reactive, antiquarian instinct
took hold. The urge to sacralise the legal heritage dominated discussion. Many colonial-era
Muslim jurists argued that the authenticity of law lay in its ancient past. These warned that
modern laws, being ‘inherently corrupt’, were only legitimate if and when they agreed with
precolonial laws.””® This rhetoric was adopted on the state level, and in a bid to shore up political
authority, several Muslim-majority states duly sought to demonstrate the Islamic authenticity of
their laws by highlighting the textual dimensions of Shari‘a in their legal codes.

This quest for ‘authenticity’ only caused difficulties due to the Islamically anomalous position of
legal prescriptions — from a different age and environment — being forcibly applied to irrelevant
contexts. The problem lay in the legal ambiguities of the Shari‘a system itself. These ambiguities
were partly due to the ‘scholarly discourse’ nature of the figh debates, as outlined in unit C2.3.3.
Precolonial jurists were not composing the type of official legal documents that underpin
contemporary state-based criminal and civil codes but rather, as Rumee Ahmed indicates, they
were reflecting on an ideal law with little or no link to actual court-based litigation and
adjudication:

Jurists wrote figh books not as codes, but as arguments about the way that humans ought to relate
to God. As arguments, they were speculative and theoretical, exhibiting a high level of
abstraction, and contemplating cases that might never occur in everyday life. These books
regularly promoted injunctions related to criminal and civil law that would, if actually
implemented in a legal code, result in inefficiencies and outright injustices.?”

But these ambiguities were also due to the internal mechanisms of figh methodology itself,
whereby the process of tying things back to an ever receding first principle demanded an ever-
extending exercise in sophistry.

discourse on any new legislation, their emphasis on creating an Islamic criminal code seems more connected to a concern for the
religious legitimacy of the state, than with any allegiance to Islamic law.” (Sohaira Siddiqui, op. cit., p.198).

7% Daniel Pipes argued that the code’s criminal provisions should not be ‘cleansed and modernised’ but critiqued “from a Western
point of view” to demonstrate “how this religiously-based legal system contradicts virtually every assumption an American makes,
such as the separation of church and state, the abolition of forced servitude, the right not to suffer inhumane punishments, freedom of
religion and expression, equality of the sexes, and on and on. The Shari‘a needs to be rejected as a state law code, not made prettier.”
Paul Robinson (et al.), ‘Codifying Shari‘a: International Norms, Legality and the Freedom to Invent New Forms’, Journal of
Comparative Law, 2:1, 2007, Univerrsity of Pennsylvania Law School, Public Law Working Paper No. 06-26, p.52.

2™ On this see above Introduction, Section I, on The Characteristic Features of Islamist education - A search for ‘authenticity’.

22 Rumee Ahmed, Which Comes First, the Magdsid or the Shart‘ah? in ldris Nassery, Rumee Ahmed, and Muna Tatari (eds.), The
Objectives of Islamic Law: The Promises and the Challenges of the Maqgasid al-Shari‘a, Lexington, 2018, p.240.

2" Rumee Ahmed, op. cit, p.239.
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C3.2.2 — The challenge to the madhhab system

The educator can highlight a conspicuous feature of Shari‘a’s transformation during this period of
legal amalgam: the profound implications that it had for the madhhab system.

Legal practice in most of the Muslim world is now defined by government policy and state law so
that, beyond domestic disputation and personal ritual practice, the influence of the traditional
schools is dependent upon the status and operative space accorded to them within the national
legal systems. Within the reduced arena of ‘textual’ Shari‘a the selection of rulings is made
without restriction to the parameters of a particular madhhab, while parts of different rulings are
combined with reference to a point of law.

This is contradictory to the legal heritage of the Shari‘a. Even though scholars had long criticised
uncritical and partisan attachment to a madhhab,?”* most of them advocated training under the
madhhab system for the protection it afforded against the perils of auto-scholarship and the
danger of undermining legal authority by an individual jurist’s selectivity.*

» DISCUSSION POINT — The challenge of non-madhhabism

This sidelining of the madhhab principle has come to trouble the waters of the contemporary
Shari‘a arena in another way. The educator can here explore the heated debates on the
authenticity and permissibility of the non-madhhabism espoused by an entire trend of
contemporary thinkers. He may illustrate this from its mediaeval condemnation in works such as
A )Y caladl e aiil ge Sle o))l (‘A Refutation of those who follow other than the Four Schools”)
by lbn Rajab (d. 795/1393) and modern commentaries such as Sa‘id Ramadan al-BoutT’s 4ua33U)
LDy Ay il sagd deay Hladl (‘Anti-Madhabism is the most dangerous innovation threatening the
Islamic Shari‘a’) and contrast this with the writings of modern Atharis and ‘neo-Athar?’
advocates among the Islamists promoting it, such as Muhammad Sultan al-Ma‘simi al-
Khujand’s: 4x,Y) caalidl (e (e <30 ¢k o 3k aluall da (Is @ Muslim Obliged to Follow a Specific
One of the Four Madhhabs?).2”® The central questions for evaluation with the students include
the following:

o Does the legacy of Ibn Taymiyya and Ibn al-Qayyim — noted for their dissident position with the
mainstream on this — justify the effective auto-scholarship that the neo-Atharis propose?

e How far did these dissidents promote auto-scholarship in their writings? Did these authors in fact
allow for untrained Muslims to attempt ijzihad without expert help??”’ Does the defence of taglid
outlined in unit C2.2.2 - Precedent and ijtihad still hold weight?

2% This includes al-Ghazali, himself the author of four textbooks of Shafi‘i figh.

75 Cf. Ahmad al-Wansharist: “It is not permitted for the follower of a scholar to choose the most pleasing to him of the schools and
one that agrees the most with him. It is his duty to do tag/rd of the Imam whose school he believes to be right in comparison to the
other schools and follow it in every detail.” 4 swas 43e iana Siic) (53l dale) wli aide axidal L@ 5f 5 onic Caaldall ol L) llall Sl 55as Y
ey )5S Bants o e e (Ahmad al-WasharTshi, cosall s Qa5 4 4 dal 58 e caaal) galall s cpmall Jladl), vol.11 p.163-164

28 Al-Khujandi’s argument is that: “As for the Madhhabs, these are the views and ijtihads of the ulema on certain issues; and neither
Allah nor His messenger have compelled anyone to follow them ... As for following a doctrine of these four or other doctrines, it is
neither a duty nor recommended, and no Muslim is obliged to adhere to one of them strictly. On the contrary, whoever adheres
exclusively to one of them in matters that concern him is a fanatic, mistaken, a blind imitator, and one of those who have sown
divisions in their religion...Where there is an indicative text from the Book and the Sunna, or the sayings of the Companions — may
God Almighty be pleased with them — then one must adopt this and not be diverted therefrom to the views of the scholars”. dai ¢/ Wi
T )Y il oda e ade gl el s . Lee bl aal e Al g ) V5 (Mot dil o g ol o sgidll 5 colalgia¥) 5 o) Y1 o8 5 ¢ *13@\,¢M\M§*@\,gﬂ\
s a1l e (lade e s Alilise JS 8 Alimy Lgba an 5 o 51 (e ¢ Ainy Leia ol s o 33 o alusall o (s ¢ st Wy canl gy Gt ¢ o e
elalall J\;ﬂi é\ e Jarg Y caaly 4 AV pgie <5“44 Pt} =5 Llaaall Jl,ai Al g QUSH ai an g Cund PRI )8 8 (paa Muhammad Su]tan al-
Ma'‘simi al-Khujandi: 2a,¥) calidl e cpee el gl a5k aluall da (Is @ Muslim Obliged to Follow a Specific One of the Four
Madhhabs?, (first published in 1949), 2" ed. 1420/1999. Al-Bouti’s essay was penned in the 1960s as a refutation of this work.

%" The question revolves around Ibn Qayyim in his work Gsdlall <y oo Gsmisall 23le) — particularly Section (fa'ida) Fifty, in which the
question exie za 5 13 oy cde i O Abe Jle) Cade ) aidl il da (“Does a mufti who is affiliated with a particular imam’s
madhhab have the right to give farwas according to another madhhab if it is more likely in his view?”) is given an answer that appears

contradictory: “If he is following the method of that Imam in ijtihad and ascertaining the dalil, then this following of the Imam is the
right thing to do, and he should issue his farwa based on what he considers to be the correct opinion” (Ibn Qayyim al-Jawziyya, #3e!
Cpalall Gy e sl Ed. M. ‘Abd al-Hamid, Cairo 1373/1955, Vol. 4, p.237). - ¢S ¢ dalall &adia s algia¥) 8 sle¥) elld Jas Wil oS i
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e How did the protagonists make their case from scriptural indications??"®

e Did the age in which these dissidents emerge constitute an exceptional doctrinal environment that
does not apply today?

e  Does the historically marginal status of Ibn Taymiyyah and Ibn al-Qayyim in the heritage of
Islamic law preclude them from defining the parameters of legal thought today?

The authenticity pre-occupation and the implications of auto-scholarship

The disarray is a factor of the amalgam and the pre-occupation with ‘authenticity’. The educator
can evaluate with the students the implications of this preoccupation, and whether the repudiation
of classical scholarship in some doctrinal trends is a feature of the ‘shock of the new’. Historians
have pointed to the deconstruction/reconstruction approach of Islam of the 19" and early 20"
century reformers, such as Jamal al-Din al-Afghani, Rashid Rida’ and Muhammad °‘Abduh.
Traumatized by the success of the western powers and the spectacle of Ottoman collapse, these
figures sought cultural renewal through the rejection of the mechanisms of classical law, and the
rejection of taglid, which they held responsible for its rigidity and inability to keep pace with the
changing world. Their ostensible task was to jettison historic Muslim culture while maintaining
authenticity by retaining a ‘pristine essence’, which they saw as exposing the roots of modernity
within Muslim civilization.

The process of paring down the Islamic heritage, however, had an unexpected effect. Part of this
anti-rigidity process, paradoxically, has engendered a new rigidity vis-a-vis the diversity of the
classical canon, leaving today’s reformers with a difficult task in adapting Shari‘a to modern
environment, in the face of a growing public tendency to look upon their work with suspicion.
The suspicion is fed in particular by contemporary Salafist thinkers who have replaced the
historical latitude of the jurisprudential tradition with an intolerant attitude to diversity.

However, unlike the 19"-20™ century reformers, their location of the causes of decline in the
classical madhhab heritage has not fed an impulse towards symbiosis with contemporary
modernity, but prioritised a reverse dynamic: purification through pre-modern ‘authenticity’ and
auto-scholarship. By jettisoning a legal heritage hallowed by antiquity and honed by human
experience and rational evaluation, they proffer an artificial ‘new antiquity’ (on this see the
observation on the search for authenticity and the pre-occupation with decontamination in Part I:
The Case for Educational Reform - The Islamist domination of the education sector).

ot U e oie a5 Ly Sy of B8 - diis Bl aidl 2 1385, On this, see Sa‘id Ramadan al-Bout, &Sy s pill 2363 Gesy jladl 4pp 331 |
Dar al-Farabi, Damascus, 1426/2005, p.81.

28 For instance, pro-madhhab scholars cite Qur’an IX (al-Tawba) 122: “And the believers should not all go out to fight. Of every
troop of them, a party only should go forth, that they (who are left behind) may gain sound knowledge in rellglon and that they may
warn their folk when they return to them, so that they may beware” (5 b ) saaii) daiha 23ie 4858 (R (he 588 Y3l 28R 15000 6 el 8
GsH35 alad agdl) 15455131 43258 155385 while anti-madhhabists cite maxims such as Ahmad ibn Hanbal’s “Do not follow my opinion;
neither follow the opinion of al-Malik, nor al-Shafi i, nor al-Awza‘i, nor al-Thawri, but take from where they took™ on the grounds of
Qur’an XVI (al-Nahl) 64: “And We sent down the Book to thee for the express purpose, that thou shouldst make clear to them those
things in which they differ” 48 ) A5 L,sﬂ‘ £ G V) cash atle W3 Wy or Qurran XXXIII (al-4hzab) 36: “It is not fitting for a Believer,
man or woman, when a matter has been decided by Allah and His Messenger to have any option about their decision” Y3 oesal G8 a5
Al (e 5ol 4 6 R0 3150 Al gLy B b 1Y) A
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C3.2.3 - Authenticity and the Salafists

Focussing on the doctrinal underpinning of the Islamists, the educator can here examine with the
students the self-identification of the Salafists — in all the breadth of the spectrum — and their
specific claims made concerning ‘authenticity’.?”® The discussion is of particular importance
given the success of Salafist thinkers in posing a challenge to the traditional ‘ulama’, not least for
their effectiveness in meshing together the societal appetite for reform to meet the challenges of
modernity, with a formula to reassure the public of an Islamic pedigree that pre-dates the
‘colonial’ amalgam.

Under the Salafists’ decontaminated ‘new antiquity’ the diversity of legal thought that allowed
for inevitable differences in opinion on matters and texts with disputable status in authority and
meanings (nass zanni al-thubiit wal-dalala) is submerged by the self-styled adherents of al-Firga
al-Ngjiya (‘the saved sect’), al-Najin min al-Nar, (those ‘saved from Hellfire’), al-7a’ifa al-
Mansiira (‘the group granted victory’), and al-Ghuraba’ (the ‘strangers’ to the present
Jjahiliyya®). Under their vocabulary of bid ‘a (‘reprehensible innovation’), shirk (‘the association
of partners to the Godhead’) or kufr (‘disbelief’) the etiquette of discussion — outlined in the
accumulated library of works on adab al-ikhtilaf — is gone.

The success of ‘new antiquity’ is no less due to the fact that it goes in deeper, to the mediaeval
corpus of jurisprudential thought which is held to deviate from the pristine faith. By taking back
the diagnosis to the entire classical edifice of Islamic law and practice as the cause of the decline,
a conundrum appears to be resolved: that is, a faith community that is enjoined to self-identify as
‘the best of the nations raised up for the benefit of men'®®* and one that is vouchsafed victory by
God (‘To help believers is ever incumbent upon Us’?*?), being nevertheless relegated to the
margins of world development for half a millenium.

The name and the self-identification

While the discussion on categorising the various shades of Salafist thought is ongoing,?* in
presenting these currents the educator can usefully focus first of all on the claim to the name
‘Salafist’. Broadly speaking, the self-identification as ‘Salafist’ is a subject of discussion and
dispute. The historical origin of the use of the term Salafiyya is actually difficult to place since
the ‘traditionalism’ that it represents was only retrospectively referred to as al-nahj al-salafi or
al-salafiyya.”

% The word ‘Salafist’ derives from the term used to denote the early Muslim community of al-salaf al-salik or al-salaf al-salihiin,
the ‘pious predecessors.” This paradigmatic community of pristine Muslims is held to comprise the first three generations of Muslims,
the companions of the Prophet Muhammad and the two succeeding generations after them (the ¢abi ‘an and the taba ‘at al-tabi ‘in). As
such they are the model to which almost all Muslims would theoretically aspire, for given the fact that they learned Islam directly
from the Prophet, it is held that they understood the true meaning of the religion and the forms that it should take.

%0 The term comes from the Prophet’s hadith (e.g. Sahih Muslim, 145): ¢b sl sk fa LS Ly e 3 gmaas Ly e cpl Iy (“Islam started as
something strange and will return back as something strange, the way it began, so blessed are the strange ones”) and is a favourite
term used by the more extreme, activisit and militant wing of the Salafists.

2 i & Alaal 2 & Quran I (41 Tmrdn) 110.

2682 faeiall flai Wl s §85 Qur'an XXX (al-Rizm) 47. The bewilderment was intensified following the Napoleonic conquest of Egypt.
The historian al-Jabarti (1753-1825) noted that “contrary to ancient custom, non-Muslims wear fine clothes and bear arms, they wield
authority over Muslims, they behave in a way which inverts the order of things established by divine law”. ‘Abd al-Rahman al-Jabart:
BESPPEE: PR I (N EV TP LY

%83 The divisions are variously given as: ‘Scholarly’ Salafism (al-salafyya al- ‘ilmiyya), ‘Activist’ Salafism (al-salafiyya al-da ‘wiyya)
and Jihadist’ Salafism (al-salafyya al-jikadiyya) or alternatively as Modernist or ‘Enlightened” Salafists (Al-Salafiyya Al-Tanwiriyya)
of the al-Afghani/’Abduh model, and Purist or Pietistic Salafists. In some cases the current is divided into five: Liberal Salafists
(orthodox in belief, but not rigorous in practice) — In-Between Salafists (holds both conservative and liberal views) — Conservative
Salafists (ultra-orthodox in belief and practice) — Tabloid Salafists (activist and severely accusatory of those ‘not on the manhaj’) —
Jihadi-Takfir7 Salafists (violent militants).

%4 The term can in fact be traced back to the medieval period, since it was used, for instance, by Ibn Hanbal (780-855/164-241 AH)
who defined his approach as ‘according to the Salaf® — thus claiming with the term a greater legitimacy to his ‘Athari’ method.
Another early use of the term was Ibn al-Sam‘ani (d. 561/1166) in his Kitab al-Ansab (‘Genealogical Dictionary’), as something
which “refers to the pious ancestors and [one’s] adoption of their madhhab sesde Jlaiil g caludl ) duill o3a |, It was subsequently taken
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Anti-Salafist Muslim thinkers refuse the Salafists’ exclusive claim on the term al-salaf al-
salihun, arguing that most Muslims may claim this denomination, as followers of the doctrine
established by these and perpetuated by al-khalaf al-sadigiin, the ‘truthful successors’. Their
position is that ‘Salafism’ in the contemporary sense of the term is a latter-day aberration. Adding
to the confusion is that in the contemporary period the term is used both for the above-mentioned
‘modernist’ reformers of the 19" and early 20" centuries — who are credited with reviving and
popularising the term Salafi as a defining authentication of their movement — and for the
contemporary Salafiyya trend. The origins of this contemporary usage of ‘Salafi” may be ascribed
to the influence of the early modernist reformers, but the ambiguity of their programme for
restoring pristine purity allowed for widely different interpretations, and thus proved too
imprecise and fluid. This meant that many of the ideas that came to claim allegiance to the
reformist salafi-islahi movement were not exclusively modernising, but could also incorporate
the literalist teachings of Muhammad ibn ‘Abd al-Wahhab via the legacy of Muhammad Rashid
Rida’ and the literalist approach to the scriptures that he championed. “*°

The identification of the problem, and the resolution sought through literalism, depended upon
the perception that the political and cultural decline of the Islamic world was not a matter of
history or politics: it was a religious issue — the abandonment of core aspects of the faith through
neglect and intellectual corruption. The solution is therefore to re-establish religious authenticity.

For the more contemporary Salafists, the model for this re-authenticated Islam has to be from a
time that pre-dated any influence foreign to ‘true Islam’. Their primary purpose is therefore one
of re-empowerment through this re-authentication, to be effected on the basis of a formula that to
progress, one must first regress — to that pristine, uncontaminated age. Mixed in with this
authentication, as some Muslim thinkers have observed, there also appears to be an ethnocentric
impulse.”® (On this, see Introduction Section Il - The damage wrought by Islamist education -
The afterlife of an ethnocentric tribal culture).

To protect the boundaries of ‘true Islam’ Salafists aim to eradicate what they hold to be the
impurities introduced during centuries of religious practice. To do this the Salafist movements
revsit the legal arena, and claim that they are freeing up this arena by urging a direct relation of
the individual to the texts — as opposed to following the dispensations of medieval jurists. They
claim that the study of these medieval schools is unnecessary, and instead focus their energies on
the more mechanical exercises of scholarship on the source texts. This accounts for the
considerable attention they pay to hadith scholarship and evaluation. So much so that they often
choose to refer to themselves as the “People of the Hadith” (Ahl al-Hadith).

The educator can illustrate the major features underpinning the Salafist approach to legal
reasoning which include the following:

up by lbn Taymiyya (1263-1328), whose conception of Salafism was actually idiosyncratic and a departure from Ibn Hanbal’s Athari
method.

%5 As Hassan Mneimneh observes, “by the 1920s and 1930s, both Hasan al-Banna (the founder of the Muslim Brotherhood and an
early advocate of regimenting Muslims in a theocratic state) and Ali Abd al-Raziq (an Azhari scholar who sought to build a secular
civil state rooted in Islamic doctrine) could legitimately claim to be the intellectual heirs to Muhammad Abduh's salafi-islahi project.”
H. Mneimneh, ‘The Spring of a New Political Salafism?” Current Trends in Islamist Ideology, Volume 12, October 2011.

%6 Cf. the comments by the former mufti of Marseilles, Soheib Bencheikh: “This religion is more than fourteen centuries old, but it
still debates about what one should wear or not. | hardly imagine the Archangel Gabriel will come down to earth back and forth just to
teach the Arabs and Muslims on how Muslims should dress.” (S. Bencheikh, We Need Dearabization of Islam, Islamlib, 2006). At a
subconscious level, Arab and non-Arab Muslims appear to struggle with this dual identity of Islam. The result of this ambiguous
relationship is the tendency to culturally defer — as a matter of precaution — to the norms of the people to whom the Revelation was
granted. It accounts for the creeping ‘Arabisation” of Muslim communities in matters not immediately connected to belief, and at the
expense of local traditions. The cultural erasing extends to the nation’s pre-Islamic history too, in conformity to the tendency to see all
territory foreign to the seventh century Arabian model — whether this be conceived geographically, culturally or even chronologically
— as part of the continuum of jahiliyya, the ‘Age of Ignorance’ that Islam came to abolish. V.S. Naipaul observed this phenomenon:
“The cruelty of Islamic fundamentalism is that it allows only to one people — the Arabs ... a past, and sacred places, pilgrimages and
earth reverences. These sacred Arab places have to be the sacred places of all the converted peoples. Converted peoples have to strip
themselves of their past ... It is the most uncompromising kind of imperialism.” (V.S. Naipaul, Beyond Belief, Islamic Excursions
among the Converted Peoples, Abacus, United Kingdom 2002, p.72).
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e Restrict the source authorities to the Qur’an and the ‘strong” Hadith and consensus of Prophet’s
Companions, as constituting the sole bases for Shari‘a and for how the Muslim should live;

e Avoid taqlid (the imitation of conclusions and analyses of earlier Islamic authorities without
examination of their reasoning) of the four legal schools, since the textual sources are clear
enough as they stand,;

¢ Re-introduce ijtihad (making a legal decision through independent interpretation of the legal
sources)

e Upgrade the study and use of Arabic (held to have declined since the source scriptures were
recorded) so as to ensure the correct interpretative method.

In so doing the educator can focus on salient features in their doctrinal approach, their minhdaj,
and, importantly, on the implications of their departure from the consensus as it manifests itself
on three fronts: on social cohesion, political activism and ultimately on political militancy.

The implications for social cohesion

One predictable by-product of the Salafist approach and its repudiation of the more organic
heritage of classical Islamic legal thought is self-isolation. As such, this has immediate negative
implications for social cohesion. This is because the Salafist pre-occupation with authenticity and
immunity from cultural contamination by the currently obtaining jahiliyya places them in direct
confrontation with those civic displines that are required in a contemporary state. In fact, the
whole invitation to participate in the contemporary model of society, with its institutions deemed
inauthentic to the historical heritage, is viewed as suspect.

This anti-contamination pre-occupation has led to the inevitable prioritisation of the culturally
xenophobic doctrine of al-wala’ wal-bara’ (‘Loyalty and Renunciation’). The effect of this
doctrine, which derives from an era when cultural and religious conflict was considered the norm,
is serious since acts to legitimise non-co-operation. And the educator can highlight how this
doctrine contributes to a process of social disintegration.

For instance, the argument can be made that if the authenticity of a Muslim’s Islamic faith is to
be gauged like this according to his expression of love for anything or anybody defined as Islam
or Muslim, and his hatred for that which is not, the ‘true Muslim’ cannot be permitted to
acquiesce to a society and system that differs from the ‘authentic’ model. And this rejection,
according to the doctrine, must take place on even the most trivial levels and irrespective of
whether the ‘system’ is practically beneficial.®" For which reason, mainstream scholars have
consequently deplored the negative influence of Salafist values on social cohesion. “The principle
is totalitarian”, argues ‘Abd al-Haktm Murad,

it’s highly judgemental; it has no track record of dealing with other sorts of Islam or unbelievers
with any kind of respect. If you are outside the small circle of the true believer you are going to
hell and, therefore, you should be treated with contempt.?*®

As indicated above in the Introduction (Section Il - The damage wrought by Islamist education),
the educational and cultural orientations of the Salafists appear specifically designed to promote
isolation. They may appear to lie well within a neutral zone of ‘cultural activity’, but the purpose
of these activities — the call for isolation from contemporary institutions of government, for
disassociation from non-Muslims in the pluralist environment, for the repudiation of the

%7 The imperative is traced by Salafists back to such works as Ibn Taymiyya’s asall Claal 2allad aid) bl jall (LBl (‘Cleaving to the
Straight Path means Opposing the Inhabitants of Hell ’) where the Muslim is enjoined to “act differently from the others ... Because
being different from them brings us benefits and good in everything we do. Even the perfect things they do in their lives could be
harmful to us in our Hereafter, or even more importantly in our daily lives, so remaining different from them will bring us goodness.”
s el (g 4ie L gl AV ).,u\)mu,s;;s?m_u;),a\um\wu;»u@;‘\_.)ﬂds@uc,ujw e agd AR 13 aa slla
W 3l 4 Adllaals, [bn Taymiyya, masl) Clsal 2l agivd) Ll jall oLl Minbar al-Tawhid wal-Jihad, 1994, pp.39 and 43.

%88 « Abd al-Hakim Murad (Tim Winter), Interview for Dispatches - Undercover Mosque broadcast on 15 January 2007, Channel 4 TV,
United Kingdom.
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contemporary legal amalgam and for the development instead of parallel, autonomous structures
— these can act only to weaken the civic disciplines necessary to a functioning modern state.

The implications for political activism and ultimately for militancy

There are further implications that the educator can demonstrate. For instance, since Islam is held
to be a faith that does not confine its jurisdiction to the individual’s personal conscience but must
have a societal dimension, the manhaj of Salafism has to enter the political arena malgré lui.
Although ‘scholarly Salafism’ (al-salafiyya al- i/miyya) avoids any overt interference with
politics, its ambiguity on this question — at the same time as denouncing contemporary social and
cultural mores — has been interpreted by some of its adherents as lending tacit approval to
activism. The resulting complexion and commitment of the various Salafist trends and groups is
only determined by how far their activities respond to the gravitational pull to enter into this
arena. What is more, as contemporary developments have shown, those calling themselves
Salafists are not above getting round the anti-contamination purism to argue for engaging
pragmatically with the contemporary systems by calling on the principle of demonstrable public
interest (maslaha).”

Among some Salafist thinkers the gravitational pull has led further. For these, the impulse to
imitate the pristine model leads inexorably to the intensification of activism towards militancy,
on the basis of the da ‘wa-hijra-jihad progression that they identify in the life of the Prophet.
According to the militant current of Salafist thought — the branch known as al-salafiyya al-
Jjihdadiyya — the logic is authoritative: any exercise in modelling the true Muslim community on
the Prophetic template (‘ala minhaj al-nabi) must necessarily incorporate jihadist militancy, since
by definition the early Muslim community was engaged in jikad as much as it was in da ‘wa.

The debate that that educator can raise here is the challenge being posed by the Jihadi-Salafists:
how far can their activities claim scriptural legitimacy or immunity from criticism out of their
claimed affiliation to the Salafist movement? The debate on this is still ongoing, and has recently
been highlighted, for instance, by the comments of the former Imam of the Grand Mosque in
Mecca Shaykh ‘Adil al-Kalbani, when discussing the tactics of groups such as ISIS:

They draw their ideas from what is written in our own books, from our own principles. He who
criticises them the most does not criticise their thought, but their actions ... the ideological origin
is Salafism ... they exploited our own principles, that can be found in our books, right among us.
We follow the same thought but apply it in a refined way.?® *

%9 This, for instance, is the position taken by currents of Salafism denoted as ‘activist Salafism’ (al-salafiyya al-da 'wiyya). On this,
see H.Mneimneh, ‘The Spring of a New Political Salafism?” Current Trends in Islamist Ideology, Volume 12, October 2011.

20 MBC TV interview (Dubai) 22nd January 2016. https://www.youtube.com/watch?v=GWOREG60OBfhc
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> DISCUSSION POINT - Salafism, political activism and militancy

The educator can here engage the students in a discussion on the merits of the pro-activist
argumentation. The questions posed by the Salafist challenge, which is now a powerful force,
relate to how far the trajectory towards activism, and ultimately militancy, is inherent to their
movement, and the inevitable consequence of a doctrinal position that prioritises the unmediated
letter of the Texts over the interpretative heritage.”®* The questions that can engage the student
with a lively discussion include the following:

e Does the disengagment of al-salafiyya al- ‘ilmiyya from the systems and institutions of contemporary
society go beyond the impulse to reform and promote a position of hostility? Does this impulse put the
individual onto a trajectory that can ultimately lead to activism and ultimately to radicalisation?

o What would be the approach to take to delegitimise the activist Salafists (al-salafiyya al-da 'wiyya)
from political activities that threaten to damage social cohesion and the functioning institutions of the
state in the Muslim world?

e How coherent is the Jihadi-Salafist claim to be able to ‘out-authenticate’ the scholarly Salafists and the
activist Salafists? Does either of these Salafisms have a satisfactory answer to this claim?

e If ‘authenticity’ is the aim, how can contemporary Muslim thinkers effectively respond to the claim,
proferred by the Jihadi-Salafists, that since the first Muslim community was historically a society at
war, the model for emulation must therefore include the characteristics of a society of mujahidin?

e How cogent is the argument of the Jihadi-Salafists that they can claim for themselves the
denomination of Ahl al-Hadith (people of Hadith), al-7a’ifa al-Mansira (the Group Granted Victory),
al-Firga al-Najiya (the Saved Sect), and “those who follow the creed or way of the Sunna and
Jama‘a’?

o How would students view the evaluation by Dr. Muhammad al-Mutawakkil that “the Salafists and al-
Qa‘ida are like the two faces of the moon ... The Salafists are the light face and al-Qa‘ida is the dark
face. They have the same culture”??® Or the comment by Shaykh ‘Adil al-Kalbani that Salafists
“follow the same thought but apply it in a refined way”?

e What would be the approach to take to counter the claims of the al-salafiyya al-jikadiyya to genuine
adherence to the Salafi madhhab?

C3.2.4 - The Islamist detour

At this point, the educator can progress onto the more overt political implications of the Salafist
current and how these manifested themselves in the various complexions of Islamism. He may
illustrate how the Salafist foundations for the rejection of faqlid, the marginalisation of the four
canonical schools of legal thought, and the rejection of the corpus of traditional scholarship in
favour of a sola scriptura approach, opened the way to the politicisation and instrumentalisation
of Islamic law. This road to politicization, as Wael Hallag explains, began at the moment when
the reforms demanded during the colonial and early post-colonial periods allowed the emerging
Muslim states to appropriate the law as a legislative tool.?** As a result of the process of entexting
(see units C3.1.1 and C3.1.3 above) the scope of Shari‘a theory narrowed considerably, and its

21 Cf. the comments by ‘Abd al-Hakim Murad: “The ... widening of the argument on even the most simple juridical matters is no
longer tempered by the erstwhile principles of politeness and toleration ... Other examples of this bitter hatred generated by the non-
Madhhab style of discord, based in attempts at direct istinbat, are unfortunately many. Hardly any mosque or Islamic organization
nowadays seems to be free of them.” ‘Abd al-Hakim Murad, Understanding the Four Madhhabs: The Facts about Ijtihad and Taglid,
Muslim Academic Trust Papers, 1999. http://masud.co.uk/understanding-the-four-madhhabs-the-problem-with-anti-madhhabism/

22 pDr, Al-Mutawakkil is a Yemeni political science professor at San‘a University. See S. Raghavan, “Yemen's alliance with radical
Sunnis in internal war poses complication” Washington Post, February 11th, 2010.

28 \Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, pp.169-170.
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new rigidity lent itself to being turned into an ‘ideology’ for the new, idealised umma that the
Islamist thinkers proposed.

If the idealised umma was to take shape, some hermeneutical transformations had to be
undertaken in order to turn the Qur’an into a ‘political manifesto’. Accordingly, the major figures
of the Islamist movement such as Abu al-A‘la Mawdadi (1903-79) in his Tafhim al-Qur’an
(‘Understanding the Qur’an’) and Sayyid Qutb (1907-66) in his F7 Zilal al-Qur’an (‘In the Shade
of the Qur’an’) sought to discern in the Revelation a vocabulary of militancy. “None of the early
Muslims came to the Qur’an to increase his knowledge”, argued Sayyid Qutb,

rather, he turned to it to find out what the Almighty Creator has prescribed for him and for the
group in which he lived, for his life, and for the life of the group. He approached it to act on what
he heard immediately, as a soldier on the battlefield reads ‘Today’s Bulletin’> 2% **

The vocabulary of the era of the Prophet thus became transformed into supra-historical verities.
These described a series of permanent states: the struggle of Light against Darkness, the
separation (hijra) from the cultural contamination of the anti-Islamic, ignorant (jahii)
contemporary world, and the salvific strategy of da ‘wa-hijra-jihad. These constituted the divinely

vouchsafed formula for triumph that must be revived.?*

Muslim scholars have noted the implications of this Islamist telescoping of history — in which the
original template for a culturally uncontaminated Muslim society is made to leap-frog over the
legacy of legal thought elaborated through centuries of real human experience — so as to set the
model for a new society and politics. Along with it, they discern, comes a rehearsal of the
destructive doctrines of the early Kharijis”® with their condemnation of Muslims as infidels
(takfir) for falling short of their maximalist conceptions of Shari‘a and theocracy.

This telescoping is a favourite feature of Islamist thought, and has engendered an entire
hermeneutical discipline of figh al-wdagi * (‘the Jurisprudence of Contemporary Affairs”). Shaykh
Nasir al-*Umar, for instance, in his 1992 treatise The Jurisprudence of Contemporary Affairs: its
Foundational Principles, Influences and Sources makes the case that the present Muslim defeat’
stems from “the distance of the Nation, in terms of rulers and the ruled, from the guidance of the
Holy Book and the Sunna, and the practices of the Salaf.” He states this on the grounds that the
Revelation

is the guide for all things, the aid to understand every issue. If we take, for example, the issue of
modernity, and wish to analyse it, and study the truth concerning it and its destiny, it is by [God’s
book] that such things find their explanation.®®” *"

The educator can illustrate how the entire edifice of jihadist thought is founded upon this
instrumentalisation — and weaponisation — of figh al-wagi'?® At its most extreme, this

2% See Sayyid Quth, Gkl & Alis (Milestones on the Way), p.13, Indianapolis: American Trust Publications, 1990).

% Sayyid Qutb gives an extended analysis of why the formula is not at present functioning in his Qur’anic commentary: “The victory
may be being delayed since the falseness of the Evil which the believing Nation is combating has not been completely exposed, and
that were the believers to prevail at the moment this Evil might yet find supporters among those easily deceived, those still
unconvinced of its corruptive influence and of the need to remove it. It may thus retain roots among the souls of the innocent to whom
the truth has not been revealed, and God therefore wishes to preserve the Evil until it can be revealed in all its nakedness to people,
and pass away un-mourned by the rest!” 4l aa; 8 Xua ¢ siasall e gl Lebas Qulill ddy § iy ol Ziagall YD 4y jlat (53 Gl Y eaill oy 8
Lle oS s JBUI iy of A el A8 aed CISH &) 0l el 1 (s b e Al Qi sl 5855 e odlasdy ey |52 o cd (e 533l e | jlan
A @ peade Gagule e cadys Ll (Sayyid Qutb, S IS 3| IV, (Tafsir sirat al-Hajj) 2426-2428).

2% The “Exiters’ or ‘Seceders’ who staged a military standoff on the questlon of the succession following the death of the Prophet
Muhammad. Their casus belli for rebellion was the Qur'anic verse: ¢ 8\&01 & iy 1 35y A3 4 a5 Whose judgeth not by that
which Allah hath revealed: such are the disbelievers’ [al-Ma’ida, V,44]. The issue thrown up by this verse has never been fully
resolved, and forms the starting-point for Islamism.

27 Nasir bin Sulayman bin Muhammad al-‘Umar, edbass o il 4ilesia a8l 48 p.32 (based on the electronic pagination of
https://islamhouse.com/ar/books/337577/ ).

2% Other proponents of this theorisation include the Jordanian scholar ‘Ali Hasan al-Halabi who argues for “contemporary struggles
with the enemies of God to be compared to the early struggles [since] “whatever the differences in form and however many the shapes
the situation is one and the same!” Jal 58 Jlallé JISEY) Caaamd Lagas  goall ok Lo (A ) dpual) (g il o Gaalall 5 2 il (o810 43
‘The Jurisiprudence of Contemporary Affairs between Theory and Application’ — Studies in Islamically Legitimate Politics, IlI,
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weaponisation morphed into the apocalypticism of ISIS and their pre-occupation with the ‘Last
Signs of the Hour’ and the final conflagration at Dabiq, where the Great Slaughter (al-malhama
al-kubra) was to take place.?”

Western scholars, meanwhile, have noted how certain conspicuous features of the Islamist
programme — notably the comprehensiveness of the political formula to regulate all aspects of
life,*® the perception of the world order undergoing an existential crisis, the task to dismantle the
world order and build it anew, the repudiation of universal values, rights, democracy and
pluralism and the sacralisation of a corporate society — all these features seem to follow the
trajectory of totalitarian thought familiar from the 20" century European experiments.***

> DISCUSSION POINT — Islamism and Totalitarianism

The educator can here engage the students in an important discussion raised by the comparison
between Islamist political programmes and 20" century European totalitarianisms. As a
preliminary to the debate, the educator can flag up some thought-provoking parallels such as the
following:

e The contemporary world and its values are undergoing a crisis — which only a total values-system
302
can cure;

e The contemporary world order is to be built anew after the dismantling of the old;**

e So called ‘universal values’ and ‘rights’ are to be repudiated — since the criterion for right and
wrong is not the Golden Rule but rather the progress of the mission as defined by the group;

e A single, supreme ideology must be established — and this must be presented as a universal
explanation and filter to explain reality now, in the past, and in the future;***

Ramallah, 2nd Edition, 1420 AH), p.34). Note also the jihadi strategist Abi Mus‘ab al-StrT in his comprehensive Call for Global
Islamic Resistance against the eternal conflict between Muslims and infidels “which has persisted right since the combat between the
two sons of Adam, where Cain the evil one slew his righteous brother Abel”. (Jxl8) Lagia &l g8 5 a3l adle 2ol Jal g Jil&5 Jia g1 poaall b
(Jala) sl olaT | (Abii Mus‘ab al-Sir, &l a3y da giall 3 502 The Global Islamic Resistance Call, p.196).

29 Their fixation was based on the famous sakih hadiths that tell of “an army consisting of the best (soldiers) of the people of the earth
at that time will come from Medina (to counteract them) ... They will then fight and a third (part) of the army would run away, whom
Allah will never forgive. A third (part of the army) which would be constituted of excellent martyrs in Allah's eye, would be killed
and the third who would never be put to trial would win and they would be  conguerors of Constantinople.” e Ml (e (0 6 £ 048
. A_u.\.LuLu.du};.\M \A;l u}.usa\! Jﬂ\ c_us;).m\ A.\c ;\A@....J\ d..as\ r’xd_\LJ.\SJJ lmleg_dc ATl Sy u_\hf;)@_us N.\}L\;us ua)\]\ JA\ )L\; (Sahlh Muslim,
The Book of Tribulations and Portents of the Last Hour, Hadith no. 2897).

%0 A typical formula is that expressed by Muhammad Al Alkhuli: “Islam is a religion that organizes all aspects of life on both the
individual and national levels. Islam organizes your relations with God, with yourself, with your children, with your relatives, with
your neighbor, with your guest, and with other brethren. Islam clearly establishes your duties and rights in all those relationships.
Islam establishes a clear system of worship, civil rights, laws of marriage and divorce, laws of inheritance, code of behavior, what not
to drink, what to wear, and what not to wear, how to worship God, how to govern, the laws of war and peace, when to go to war, when
to make peace, the law of economics, and the laws of buying and selling. Islam is a complete code of life”. (Dr.Muhammad Al
Alkhuli, The Need for Islam, published on Islamway on August 21* 2008).

%1 The frequent citation of Mawdiidi’s statement (“Islamic Law and Constitution,” Chapter: The Political Theory of Islam, 9th
edition, Lahore 1986, p146-147) that his Shari‘a state “seeks to mould every aspect of life and activity...[in which] no one can regard
any field of his affairs as personal and private. Considered from this aspect, the Islamic State bears a kind of resemblance to the
Fascist and Communist states” is the subject of dispute. Yet the issue is wrongly considered to be controversial, because of
distractions onto the issue of the nation-state (in the case of Fascisms) or atheism (in the case of Marxism-Leninism). The parallel is
best understood as pointing out some parallel mechanisms, not with a complete ‘fit” with either of these systems. For more detail on
these features, see S. Ulph, Islamism and Totalitarianism: The Challenge of Comparison, The Westminster Institute, VA and Isaac
Publishing, May 2012, pp.45-75. See also S. Ulph, & e 4 lie :(uiial) (e of 4ulaud) Guais (‘Sacralised politics, and the politicised
sacred — a comparative approach’) in R. Ben Salama, 4ibsis (il (‘The Sacred and its Instrumentalisation’), University of
Manouba Press, Tunis 2015, pp.101-118. Online publlication: https://www.alhiwartoday.net/node/11183 ¢

%02 Sayyid Qutb: “The phase of the dominance of the white man is now ended”, sas¥) Ja I 48 3 gu (3 yeanll gl &1 (ouall 3¢ Juinall)
‘The Future of this Religion’, p.31), its power is an illusion due to its ‘lack of values’ and the world stands “on the edge of the abyss”
gl Al e o oll &y i) i (Sayyid Quth, G-kl & wllas “Milestones on the Way’, Minbar al-Tawhid wal-Jihad, Introduction, p.2).

3 For Sayyid Qutb it is a ‘comprehensive revolution’ “in the government of mankind in all its guises, forms, systems and situations,
and a complete rebellion against every situation throughout the earth.”  Leeliasl s Leielail s LS5 L) sem JS (A S8l BuaSla o ALdlil 5 5
sl ela )l (B gy IS e Jalsll oyl (Sayyid Quth, Gas-Rll B alles, p.37).
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e Thissingle, supreme ideology is unadulterated by diversity and repudiates it; **
e The public and private spheres are to be inseparable — since these are the hallmark of repudiated
liberalism. %

e The intellect of the individual in the new order must be transformed — there must be a re-birth into

a new truer man, one who is freed from the hypocrisy of a fake identity;*"’

In conducting the discussion the educator may pose some stimulating questions concerning the
propriety and usefulness of the comparison, such as the following:

e Can totalitarian ideologies and religious beliefs be compared? Can a reigious ideological
programme be equated to a mundane one? Is this a proper field of discussion?

e Is religious belief any more immune than other systems of belief to being passed through a
totalitarian filter by adherents who have their own preconceptions or how it should be practiced
and applied?

o Islamists define their movement as authentic, uniquely Islamic and divinely sanctioned. If it can
be demonstrated that their ideology shows identical patterns of thought to man-made, infidel
political ideologies of the 20™ century, does this mean that their claim is compromised?

e Does this mean that the core features of Islamism and militant Jihadism are manifestations of a
commonly found human deviation?*%

The wave of intolerance towards diversity that these instrumentalised developments of auto-
scholarship have caused, is now a major issue of concern to religious thinkers and authorities.
The 2004 Amman Message was an attempt to address these concerns by seeking a formula for
defining “what Islam is and what it is not, to separate out what has been wrongly associated with
Islam, and what actions represent Islam and what actions do not”.>® Its task, essentially, was to
counter the increasing wave of sectarian tensions and gain some control over anarchic auto-
scholarship by promoting three essential positions: 1) recognition of the validity of all eight legal

%4 For Islamists the universal explanation is the slogan al-Islam huwa al-hall (‘Islam is the solution”) and the historical dimension of
the explanation is provided by the figh al-wagi ' pre-occupation of Islamist thinkers.

%95 Taqf al-Din al-Nabahani (the founder of Hizb al-Tahrir) illustrates this instinct well — “The Muslims themselves were not affected
by any other culture, neither in terms of their way of thinking or in their understanding of Islam. The mentality of the Muslims
remained a pure Islamic mentality”. (Taqt al-Din al-Nabahani, 4s3Y! .33l Part One, Hizb al-Tahrir Publications, Dar al-Umma,
Beirut, 6" ed. 2003, pp.273-284. Tr. The Islamic Personality, pp. 153-8). For the German totalitarians the culprits were Jewish
intellectuals and their ‘degenerate arts’, and their goal was to create a harmonious community whose values were unsullied by
differences of culture and deviant ideologies.

%6 The ‘sacralisation of a corporate society’ is a common feature of totalitarianism For the German totalitarians it was the
Gleichschaltung (coordination) of every possible aspect of life in the state, for the purpose of eliminating individualism. Similarly,
Sayyid Qutb had no place for al-fisam al-nakid (‘hideous schizophrenia’) and the reformed society “is not achieved by just
establishing the theoretical base in the hearts of individuals, no matter how many they are, if they are not represented in a coherent,
cooperative organic group that has an independent self-existence, whose members work organically like members of a living
organism.” Skee oglme| Jony e i 3 35n 5 4d ¢y slaie Guliia (g sume ant 3 ) siah Y ¢og S s Lage 31l sl 8 3 51l 5ac Bl o8 3 e (38 Y
) S slaelS Lsme (Sayyid Qutb, ekl i allis, Minbar al-Tawhid wal-Jihad, p.31).

%7 For Mussolini, there is to be an “anthropological revolution” whereby the believer undergoes a ‘re-birth’ (palingenesis) into a new
being as part of the homogenisation of society, a revolution that was “not only of the forms of life but their content - man, his
character, and his faith.” For the Islamist, the new Muslim is to leave behind the jahiliyya of his earlier life. Cf. Sayyid Qutb: “This
miserable state that mankind suffers from will not be alleviated by minor changes in the minutiz of systems and conditions. Mankind
will never escape it without this vast and far-reaching transformation.”

%% An interesting example of the nexus between the allure of apparent authenticity and profundity and the destruction of ethics and
conscience can be seen in the case of the German philosopher Martin Heidegger. Impressed by the German totalitarians’ rhetoric of
rebirth and the intensity and authenticity of “a new essence of truth” over sympathy and equality, Heidegger valued (in much the same
type of language as employed by Sayyid Qutb) the “marvelously awakening communal will penetrating the great darkness of the
world”.

309 4B Y Sl ellig afia G Jlee s i Gad Lae pDLYL Gle Lo A5 ¢ adal) 2Dl 58 Loy oYl Aids S e o3 of Lile 5. The official
website of the Amman Message is http://ammanmessage.com/
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schools of Sunni, Shi‘a and ‘Ibadi Islam, Ash‘arism, Sufism and ‘true Salafi thought’;m 2)
prohibition of takfir between Muslims; 3) the establishment of concrete pre-conditions for the
issuing of fatwas.

What initiatives such as the Amman Message are doing is identifying the gap that has opened up
— since the colonial period and the early attempts at an amalgam — between the authority of the
classical legal tradition and the entirely different environment that this tradition was now
expected to address. The educator can highlight how this gap has brought about two parallel, and
mostly antagonistic, currents of thought and approaches to law:

1. the traditional ‘ulama’ — maintaining at least a semblace of traditional methodology and
the authority of their legal sources and treatises, their leading schools and jurists, thus
remaining loyal to their area of specialisation but practically diverted from the
application of law in contemporary life;

2. the Islamists — trained mostly in a variety of modern technical disciplines such as
engineering, medicine and accountancy (very infrequently in Islamic law), thus no longer
operating within the cultural and epistemic systems developed throughout the course of
Islamic intellectual and legal history and instead remaining loyal to their own area of
specialisations and willing to employ any modern interpretive amalgam.®*

Despite the efforts expended by such initiatives as the Amman Message for providing inclusive
parameters for Islam, there has yet to emerge a cultural and political current that goes any deeper
towards resolving the tensions raised by instrumentalised auto-scholarship beyond those
addressing pragmatic implications for security and public order. The mushrooming proliferation
of fatwas in print media and in textual or audio-visual form on the Internet, demonstrates the
result of a claimed religious expertise that is unfiltered by classical training. The British scholar
‘Abd al-Hakim Murad has tersely summarised the effects of this:

With every Muslim now a proud mujtahid, and with taqlid dismissed as a sin rather than a humble
and necessary virtue, the divergent views which caused such pain in our early history will surely
break surface again. Instead of four madhhabs in harmony, we will have a billion madhhabs in
bitter and self-righteous conflict. No more brilliant scheme for the destruction of Islam could ever
have been devised.*"2

Module C33 - THE CHALLENGES OF A RELIGIOUS LAW IN THE
CONTEMPORARY ENVIRONMENT

C3.3.1 — The Islamic jurisprudent in the contemporary Muslim state

It is clear that the conditions in which jurisprudents of the classical tradition have functioned no
longer apply. The process of the amalgam has prioritised statutory legislation, and the role of
interpreting the statute has also been assigned to the courts of law. This has relegated the role of
the mujtahid to the margins — in many cases to entirely academic margins. This is confirmed by
the fact that many modern constitutions in Islamic countries are totally silent on ijtihad.*"

In addition, the problems thrown up by auto-scholarship as a response to the failure of the
classical legal heritage to keep pace with modern developments has underscored how the ijtihad

%10 By this was intended the scholarly Atharism of, for instance, the Hanbalis and their successors, rather than the ‘neo-Atharis’ of
contemporary Islamists who are considered to draw their inspiration, ultimately, from the dissident scholarship of Ibn Taymiyya, Ibn
Qayyim al-Jawziyya and in part from the later influence of Muhammad ibn ‘Abd al-Wahhab.

#11 On this, see Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, pp.141-2.

312 < Abd al-Hakim Murad, Understanding the Four Madhhabs: The Facts about ljtihad and Taglid, Muslim Academic Trust Papers,
1999, p.17. http://masud.co.uk/understanding-the-four-madhhabs-the-problem-with-anti-madhhabism/

33 M. H. Kamali, Principles of Islamic Jurisprudence, The Islamic Texts Society, Cambridge 2005, online text p.337.
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practiced by the jurisprudents is no longer suitable to modern conditions and the complexities of
the modern state.*!

Legal reformers therefore argue that to re-insert the mujtahid into the legal sphere would require
considerable reform in training on two fronts: internal — the settlement of the unresolved debate
on ijtihad and raqlid; and external — the unresolved issue of legal specialisation.

Taking the first front, clarifying the relationship between raqlid and ijtihad, the debate on the
madhhab is still very much alive. The anti-faqlid theorists employ a body of scriptural
argumentation®™ and those in support of taglid employ their own.**® Defenders of taqlid make the
point that a layman can hardly be expected to be familiar with the methodology for determining
the scriptural proof himself,*"" nor even decide whether to accede or not to the judgement — an

ijtihad — of someone else. They list the training required for the process:

e Mastery of the Arabic language and its nuances, so as to minimise the possibility of misinterpreting the
primary scriptural sources;

o Knowledge of the Qur’an, the context of the Makkan and Madinan verses, the reason for their being
revealed (the asbab al-nuzul) or abrogated;

o A full knowledge of Qur’anic tafsir and the evaluation of the hadith with respect to the soundness or
weakness of their chain of transmission (isnad);

o Knowledge of the views of the Sahaba, the Tabiin, and the great Imams, along with a knowledge of
cases where a consensus (ijma ) has been reached;

e Knowledge of Islamic legal theory (usi/ al-figh) so as to identify what texts are general, specific,
absolute, or qualified,;

e Anunderstanding of the magqasid al-Shart‘a (general objectives), its balancing with the public interest
(maslaha), and experience in the employment of juridical analogy (giyas) to achieve that interest.

The defenders also adduce the evidence of authoritative scholars such as al-Ghazali, **® but also
make the case that even those commonly adduced to justify the prohibition of zaglid such as the
medieval authorities Ibn Taymiyya and Ibn al-Qayyim or their modern adherents Ibn Baz,**

#4 On this, see Sulayman al-Tamawi, L 28Mall 5 Leibaalaial 5 Lein oS5 1 D] oulendl KA (85 5 pualaall Gy jall a8 ¢3E) wllaldl Dar
al-Fikr al-*Arabi, 1996, p.307.

®15 These include evidences such as Qur’an II (al-Bagara) 170: “And when it is said unto them: Follow that which Allah hath
revealed, they say: We follow that wherein we found our fathers. What! Even though their fathers were wholly unintelligent and had
no guidance?” &% ¥y Uik (sliag ¥ 500 98 S Gal e Gl e 3% 0 86 8 05 148 4308135 and the Hadith: Sunan AbT Dawiid
3567 and Sunan an-Nasa i 5381: “If an adjudicator passes judgment and strives to reach the right conclusion and gets it right, he will
have two rewards; if he strives to reach the right conclusion but gets it wrong, he will still have one reward.” 4 Clald oS agial 13)
ol als Uaald agiat 135 o))l

816 These include: Qur’an (al—Ntsa ) 59: “O you who believe! obey Allah and obey the Messenger and those in authority from among
you” & )—«\1‘ sl dsbi \yuhb ) ) skl bu‘ &l @ G Quran XXI (al-Anbiya’) 7: “So ask the followers of the Remembrance if
you do not know” &3 Y & ) )SJ\ Jal ‘)ﬂ-m\ﬁ and the Hadlth Sunan Abt Da’iid 336: “Could they not ask when they did not know?
The cure for not knowing is asking.” 05l &= $as 14 1 salk; el é‘ sl 9 Sahih al-Bukharf, 71: “Whoever Allah wishes good for, He
grants him deep understanding (figh) of the Religion” ud-\” RV ! 2nda.

817 Al-Nawawi in his Commentary of the Sahil Muslim, dismisses the use of the hadith of ‘two rewards and one reward’ (see footnote
above) on the grounds that “by the consensus of the Muslims this hadith is exclusively about the learned scholar who is qualified to
judge” and that “as for the one who is not qualified to make a judgement, there is no reward for him, rather he has committed a sin.”
See Muhammad Sajaad, Understanding Tagqlid, Following One of the Four Great Imams, E-book, 1432/2011, p.19.

%18 Al-Ghazali argued that faqlid (‘imitation’) was for practical reasons obligatory: “it is more than obvious that not every person is
capable of becoming an expert in law: Making it obligatory upon a layman to attain the status of ijtikad is asking him to do the
impossible because it will lead people to abandon their respective professions as well as making families and the whole system will
collapse because everyone would devote his skills to acquire the knowledge of law. Moreover, it will also lead the scholars to leave
the intellectual work and turn to the worldly affairs. As a result, the knowledge of law will vanish.” Al-Ghazali, Al-Mustasfa min ‘Ilm
al-Usil.

319 «To sum up: making taqlid of a person known for their learning, virtue and firmness upon the creed is allowed by necessity. This
was clarified by the learned scholar, 1bn al-Qayyim, may Allah have mercy upon him, in his book, 7‘7am al-Muwagqqi ‘in.” sl il 5
Ol sall D] 458 8 ) e e o ol AaDlad) A3 Juad LaS Basinll Aaliian) g Juiadl) 5 aladly Cope (5l 5y 5 puall i Ll 8l 0 5S5 o)) 5eY1 (Ibn Baz, gsess

e sile WYlay 5 41l Riyadh: Dar al-Qasim 1420, Vol Ill, p.52).
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Salih ibn al-‘Uthaymin®** and al-Albani*>* — these themselves tempered this prohibition on the
basis of practicality.

Even where the issue of ijtihad is accepted, the deeper point of contention in this debate is the
uncertainty over the unity or plurality of truth: has the Divine Legislator predetermined a specific
solution to every issue, which alone may be regarded as right? If so, is the mujtahid therefore in
danger of committing a sin in the performance of what is a sacred duty?

The ‘two-rewards — one reward’ argument of the famous Hadith concerning leniency for the
possible error of the mujtahid®? has been traditionally conditioned by whether it refers to matters
which are determined by a clear and definitive text, or matters on which no decisive ruling is
found in the scriptural sources. The Ash‘aris and the Mu‘tazila opted for latitude on the latter,
although the founding Imams of the major schools, and many other ‘ulama’ besides, remained
wary of the implication that there might be as many truths as there are mujtahids, and thus
maintained that only one of several opposing views on a matter can be said to be correct.*?®

The issue of widening the education of the mujtahid

Turning now from the relationship of the faqih to the classical body of law, to the second front —
his relationship with the contemporary environment in all its complexity — what should he be
expected to know? If the practice of ijtihad is to be restored back from the margins to the centre
ground the parameters of ijtihad itself have to be reconsidered. Theoretically, once a person had
fulfilled the necessary conditions of ijtihad he was qualified to practice it in all areas of the
Shari‘a. The intellectual ability and competence of a mujtahid could not be divided up into
compartments. A mujtahid in one area of matrimonial law was not allowed to be an imitator
(mugallid) in another, since ignorance displayed anywhere would compromise his ability and
prestige in another. Jjitihad, in other words, is indivisible.

This rule, however, was honoured more in the breach, and some major figures disputed it,
including al-Ghazali.*** On the basis of the practical reality of jjzihad over history, contemporary
reformers make the case for extending the training of the fagih into areas that have not
traditionally formed part of the curriculum.

A principal area for inclusion is training in the modern legal disciplines as currently employed by
contemporary Muslim states. The reality today is that universities and legal training institutions
in many Muslim majority countries are committed to the training of lawyers and barristers in
modern systems of law. The argument for including modern law in the training of the fagi# is that
the process will enrich both jurisprudential arenas. It would increase the competence of the faqih
to source those elements of the Shari‘a heritage that have a positive contribution to make, and at
the same time credibly authenticate current legal practices in the modern state. The deepening of
the amalgam from the arena of legal practice to legal theory and education would be an important
step forward; it would remove the tensions and the resistance to indigenising contemporary law
into the common heritage of Muslims, and restore contemporary relevance to the fagiz. M. H.

0 “Taqlrd takes place in one of two cases: The first: that the mugallid is a person from the general populace who is unable to know
the ruling by himself, and so is forced into faqlid ... The second: that the mujtahid is faced with an incident that requires an immediate
response and he is unable to investigate it [fully]; it is permissible for him to resort to tag/zd [of another mujtahid] at such a time.” 0%
Lo Rl e (S Y g ) sill ol Dol gl @y () 1 S ) a8 Ay oSl A8 e adain W Lo S (0585 () 1Y) tmase (6 )
s 2el) 41 5 sad (Ibn Uthaymin, o Ssa¥) Jsa¥l dle p.87),

2L Section: ‘Taqlid is permitted to someone incapable of arriving at the proof for themselves’ (Jdl 2 jae g Salall L& Slsa) in - Cusall
ASa¥l 5 308all 4ty daa - (Riyadh, Maktabat al-Ma“arif, 1425/2005, p.80).

%2 See preceding footnotes.
328 M. H. Kamali, Op. cit., p.331

4 «“In my opinion, ijtihad is not an indivisible position. Rather, it is permissible for a scholar to be called to take a position on jjtihdad
in some rulings rather than others. Similarly, one experience in the technique of giyas may issue fatwas on giyas-related issues, even if
he may not be skilled, say, in hadith scholarship.” o=z 52 ASaY) A AlgiaY) Caaiey allall JUs o g O ek Y Luaia (saie dgia¥) Gl
Gyl ale 3 ke 0 ol o s Al Alls (3 i o) 4l @) Bl 35l Cije e See Al-Ghazall, sl ale (e iaiud, (Ed. Dr. N. al-
Suwayd), Vol.2, p.298ff for his discussion on this.
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Kamali in Principles of Islamic Jurisprudence, argues that state support for such a programme
will play a positive role in preserving and indigenising the best of either heritage:

To initiate a comprehensive and well-defined programme of education for prospective mujtahids,
which would combine training in both the traditional and modern legal disciplines, would not
seem to be beyond the combined capabilities of universities and legal professions possessed of
long-standing experience in Islamic legal education.®®

Thus modern Muslim reformers are less and less calling for the replacement of statutory law with
Islamic law and more for the establishment of universally recognised councils of qualified
mujtahidin to provide an advisory role in the preparation and approval of statutory law, so as to
ensure its harmony with Shari ‘a principles.

C3.3.2 — Islamic law in the contemporary Muslim state

The question of harmonising two systems of law, however, is complicated by the evident fact that
the contemporary context did not exist at the time either of the primary legislation of the
Revelation, or its elaboration in the classical period. How then can a religious law apply to this
modern environment?

The educator can here engage a debate with the students on a number of issues that are thrown up
by the question of Islamic law and its role in the modern world. These issues include:

e The role of historical consensus (ijma°) as a legal argumentation;
e Authenticity and the challenge of archaism;
e  The strength of the orthodox case: the Texts

e The ‘pragmatism’ argument of the reformers

The role of historical consensus (ijma’) as a legal argumentation

The role of ijma’ in Islamic law is a good example of the dilemma facing proponents of Shari‘a
law in the contemporary context. The core argument for ijma’ — that the Islamic community
collectively could never agree on an error — could have highly negative implications for legal
flexibility and adaptation. Al-Shafi‘T had considered the Qur’anic verse IV (al-Nisa’) 115
condemning those who “follow a way other than that of the believers™™" as indicating that
disobedience to the ijma " placed one in a state of kufr®*® and a number of hadith in support of this
sentiment appear to reinforce the case against diversity.**’

Modern Muslim critics argue that ijma " was never unequivocally defined for this warning to be
operative (see above unit C2.2.3 - The categorisation of authority beyond scripture: ijma"), and
that even in the classical period ijma" was claimed for rulings on which only a majority
consensus had existed within or beyond a particular school. Moreover, despite the threats of
divine sanction, the proof and authenticity of ijma ' has never received the kind of attention that
has been given to the authentication of Hadith.

On the level of pragmatism, these critics consider that ijma " according to its classical definition
fails to relate to the search for finding solutions to the problems of the community in modern
times. Moreover, the process of assembling a consensus is simply too slow to be practical, tends
to be a retrospective exercise and entails a number of uncertainties that make the process less

5 M. H. Kamali, Principles of Islamic Jurisprudence, The Islamic Texts Society, Cambridge 2005, online text p.338).

%6 The danger of this position was signalled by Muhammad ‘Abduh who argued that to quote this @ya in support of ijma" leads to
irrational conclusions, for it would amount to drawing a parallel between those who are threatened with the punishment of Hell and a
mujtahid who differs with the opinion of others. See Kamali, op cit, online text p.164.

®7 For example: “The Hand of Allah is Wlth the Community, and Shaitan is with the one who splits away from the Community and
runs alongside him” (=8 delall 36 Ga [ERUIARIH delall e & g &8 (Sunan an-Nasa’7 4020) and “Whoever leaves the
Community or separates himself from it by the length of a span and dies, dies the death of ignorance (jahiliyya) . EEIATI zoA
Llals L &s &l A2Laad) 3335 ( Sahih al-Bukhari 7054).
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than useful. For instance, the available mujtahidiin are dispersed over cities and continents; there
are no consistent yardsticks for who qualifies as a mujtahid; there is no guarantee that the
mujtahid might not change his opinion before an ijma" is formally reached due to the diversity of
mental, cultural, ideological, circumstantial, geographical, and legal backgrounds.*® The pace of
developments on the social, political, economic, scientific, and medical fields are simply beyond
the capacities of classically educated mujtahidin.**®

In attempting to resolve the conundrum, early modern reformers such as Muhammad Iqbal®**® and
Rashid Rida®* noted that it was wrong to assume that ijma’ was historically an affair of the
mujtahidin in Islamic societies, and that modern, democratic systems of government demanded
that decisions on law should involve the entire community rather than a small and conservative
clerical class. Their argument focused on the definition of the term jama ‘a (‘community’) in the
texts: was this the ‘community of scholars’, or the ‘community of the Companions’ or the
‘community of Muslims’ as a whole?*** The conclusion they came to was that the whole Muslim
community was to be the focus and that the process of legal consensus should be delegated to
those in charge of the affairs of this whole community — that is the government and its legislative
body, and not restricted to a group of legal scholars. The thinking of contemporary scholars is
that government control over licensing and qualifications could add consistency and authority,
and in this way the decisions of the elected legislative assembly could, therefore, constitute to all
intents and purposes an ijma

Such views, however, still remain contentious. It is argued that any attempt to institutionalise
ijma " in some form of government legislature system is bound to alter the nature of ijma . those
entrusted with the task, they argue, were never ‘elected’ but were recognised for their learning,
and their conclusions were not subject to a ‘majority vote’.

Nevertheless, the need for change has been recognised as pressing in order to close the parlous
gap between the theory and practice of Shari‘a. In answering to his need, the task of the
proponents of Shari‘a reform has been to make the case that Islamic Law is a flexible
phenomenon that allows for earlier opinions to be revisited in the light of new knowledge, and
that the objections raised to the incorporation of ijma " into the national legislature process

is based on the dubious assumption that an elected legislative assembly will not reflect the
collective conscience of the community, and moreover goes against the Islamic spirit of al-

8 The problem is intensified whten it is understood that it is a condition of ijma " that all the mujtahidin be simultaneously in
agreement.

9 M. Amanullah, ‘Possibility of conducting ijma’ in the contemporary world’, Journal of Islamic Law Review, 6. pp. 109-125.

0 «The transfer of the power of Ijtihad from individual representatives of schools to a Muslim legislative assembly which, in view of
the growth of opposing sects, is the only possible form Ijma’ can take in modem times, will secure contributions to legal discussion
from laymen who happen to possess a keen insight into affairs. In this way alone can we stir into activity the dormant spirit of life in
our legal system, and give it an evolutionary outlook”. Muhammad Igbal, The Reconstruction of Religious Thought in Islam, Stanford
University Press and Igbal Academy Pakistan 2012, p.138.

1 «\What is meant by the community is the ‘people of binding and loosening’ from every age ... This adjustment applies to the Nation,
for the Nation represents ‘the people of binding and loosening’. They are the ones who are entrusted with this and it is they — not the
mujtahidiin — who are to have their opinions and programmes obeyed.” @ diaeill o (&l | eas S (g iadl 5 Jall dal Zelaadly o yal

csaginall Y o 5 o granl Lad ageliil ladle canys W el gy aliy (a3l aa 5 ciall s Jad) Jal &aY1 Jiwy Wil5 . R. Rida, Tafsir al-Qur'an al-Hakim
(‘Tafsir al-Manar’ ) Al-Manar Press, Cairo, 1328 AH, p.214.

%2 The last definition was actually the view of al-Shafi'l: “We accept the decision of the public because we have to obey their
authority, and we know that whereever there are sunnas of the Prophet, the public cannot be ignorant of them, although it is possible
that some are, and we know that the public can neiher agree on anything contrary to the sunna of the Prophet nor on an error.”
(Shafi T’s Risala tr. M. Khadduri, p. 286). of alais agians oo G585 385 agiale oo G588 Y bl Jgmy Gl €13 agif alaiy agd Lol 4y )5l Ly J 5
s e V5 ) g A GDA e aaind ¥ agiile ( ed. A. M. Shakir, Dar al-Kutub al-‘Timiyya, Beirut 1939, p. 472).

%3 ¢ Abd al-Wahhab Khallaf, 4l J sl ale, Maktabat al-Da“wa al-Islamiyya, Shabab al-Azhar, n.d. p.51: “(Jima‘) can be convened if it
is taken over by Islamic governments of all kinds, so every government can set the conditions by which a person attains the level of
ijtihad, and grant discretionary licence to conduct ijzihad to those who fulfill these conditions. Thus every government can know its
mujtahidin and their opinions on any matter, and if the government is in agreement with them, and the mujtahidin themselves in all
the Muslim states are in agreement with each other on this matter, this will constitute an jjma ‘. ” &) e Sall o ol Cl 6 13) oaliail (Sass
JS gokaindt Nagy s cda syl o3 4 <l 55 pal Apalgia¥) 5 laY) i O 5 colgia V) A je paddll il La il iy Gl Ja g il e o aadain de S S8 (iAo
S e TpaSlal) e sSall JS (B pgnaen paginall o)l il 5, Aadl 5 8 Laagine sl 1 e e sSa S 5 1308 adl 5 4l 8 ae) 15 Lgaagine Cipai O Aa S
lelea) 138 OAS Bl 038 3 asl g
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maslaha, the common good and the basis of the theory of ijma“ which endows the community
with the divine trust of having the capacity and competence to make the right decisions.***

The pressure for reform along these lines is growing. ‘Abd al-Hamid al-Ansart the former head of
the faculty of Shari‘a and Law at the University of Qatar, recently argued that the principle of
consensus in the modern era demands to be expanded,

since it today is nothing but (the legitimate embodiment) of the rule of (the majority) in
parliamentary voting on legal legislation issued by the legislative authority, a substitute for
individual jurisprudence and old jurisprudential doctrines. This allows the legislator to choose the
most appropriate jurisprudential opinions for the needs of our societies and the most in line with
the spirit of the age and human rights charters, especially in the areas of: family rulings, women’s
rights, and the relationship with the other. This is entirely in accordance with what is meant by
‘those in authority’ in the Qur’anic verse: Obey Allah and obey the Messenger and those in
authority from among you.** Obedience to them means obedience from all members of society to
the legislation promulgated, without reference to their legal madhahib.**® *

The operative definition of ijma’ for the modern environment is legislation as a collective human
endeavour, with the implication that Muslims have the right to enact legislation suitable to
societies as they are now. It is, and always has been, as the former Shaykh of al-Azhar Mahmuid
Shaltiit confirmed, simply the agreement of the majority at a specific place and time, not a
universal directive.*’

Authenticity and the challenge of archaism

One of the signal points of modernisation among Muslim scholars is the need to understand
where historical, political and social contexts play a defining role. Dr. Ahmad ‘Ibadi, General
Director of Al-Rabita al-Muhammadiyya lil-'Ulama’, explains the need for a more active focus
on the ‘context’, if present-day figh is to be up to the task assigned for it:

Whereas the internal context related to the internal structuring of the assembly of the Text is clear
—in a general sense — from the Qur’anic, jurisprudential heritage of the Muslims, the grasp of the
external context is still in need of more research and study. %% >V

Dr. ‘Ibadi argues that this study is necessary, since the contemporary context

is brimming with upheavals and new developments that call for a deep understanding and a
conscious grasp, and require that one gets mastery of this context so that ijzihad will be up to the
required level, particularly if we understand that these upheavals and developments are by their
nature different from those which the Islamic view has ‘handled’ before now. ¥ V!

The ‘context’ issue, and the relationship of lawmaking to prevailing social values, applies to the
heritage in several ways. The importance for the theorist on Islamic law and the prospects for its
activation in the contemporary environment, is how to distinguish universal elements, from
culturally-specific parameters. Behnam Sadeghi identifies, typically, four constituents on the
spectrum:

4 Kamali, op cit, online text pp.178-9.
35 Quran IV (al-Nisa®), 59. &Kia a0l i3 Ok ) sy il 1 saael 15kl il G G
%% < Abd al-Hamid al-AngarT, Cussll jasll b glaa! (fjma’ in the modern era’), Al-Ruya (Oman), 30 Aug 2020.

PPy

the Compajnoms was nothlng other than ‘the agreement of the majority” — that is, the agreement of the Companions who were present
[at the time] and did not apply to those outside al-Madina, for any mandate they undertook, or any jihad he participated in, or trade or
enterprise he was engage in.” ol L5‘ A(A_\).:S\J\ dl.u\) Y @LA Dlaall yee (gl $\l\ Olelaall U\J (M)JSY\ d\-“‘) Yl sala adijga @ ELAAY‘ u\
4 Jady Jee }\ ded il 3 s }l b &l alea 5\ Ay st 4V 6l daaall CJIA OS (e Jady Dl (agie saall Llauall (Abd al-Hamid al-Ansari,
ibid.)

%38 .LaY¥) Vol. 26, November 2007, p.45.
¥ |pid.
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(i) The textual canon, namely the Qur’an and the binding hadiths
(i) The techniques of interpreting the canon (such as abrogation, qualification, and analogy)
(iii) Previous legal decisions in the legal madhhab

(iv) The present social conditions, needs, and values of the law-making class.**

How the elements of this spectrum are prioritised determines the approach of the jurisprudent —
between determinism and hermeneutic flexibility. As Sadeghi’s study illustrates, one should be
wary of assuming that the religious character of Islamic law, and the fact that Muslim legal
traditions invoke sacred authority, has ever been a guarantor of legal independence from the
subjective experience of the jurisprudent and the cultural patterns of the time in which he lived.
The historical record indicates that it was the influence of social conditions prevailing during the
lifetimes of the law-making class that was rationalised and harmonised through exegetic
rationales with the texts, rather than vice versa.

The question that the educator can thus pose to the student is: should sacred law be seen as
operating in a fundamentally different way from secular law? Moreover, if the heritage of Islamic
law is conditioned by cultural context and historical circumstance, on what basis should one
consider as sacrosanct the apportioning of rights and status under law in the Islamic heritage?

This question has direct relevance for the issue of legal archaisms and anachronisms which are
controversially adduced by some as a badge of authenticity.>* Muslim legal reformers are
accordingly challenging the fundamentalists’ claimed authentication via the letter of the texts,
and the dilemma that the ensuing legal absurdities, particularly with respect to the hudid
penalties, present to the contemporary believer.

The strength of the orthodox case: the Texts

One of the main challenges from conservative thinkers opposed to change comes from the
understanding that certain texts, known as ‘definite texts’ (nusis qat‘iyya al-dalala), are
immutable and cannot be questioned. This understanding is principally founded upon the
Qur’anic text:

He it is Who has revealed the Book to you; some of its verses are decisive, they are the basis of
the Book, and others are allegorical; then as for those in whose hearts there is perversity they
follow the part of it which is allegorical, seeking to mislead and seeking to give it (their own)
interpretation. But none knows its interpretation except Allah.*

The dispute concerns the proportion of verses described in this passage as mukzkamat (‘decisive’)
and thus held as ‘definite texts’, and those that are mutashabihat (‘allegorical’) and held to have
allegorical or presumptive meaning (nusis zanniyyat al-dalala). That the texts concerned with
ritual and worship — the ‘ibadat — and the basics of belief in heaven and hell, reward and
punishment, the forbidden and the permissible are ‘definite texts’ is undisputed.>* The
controversy is centred on whether, under the category of reward and punishment, the specifics of
the hudid penalties are included. If they are included, they cannot be questioned or amended, on
the grounds that, according to the Qur’an:

30 Behnam Sadeghi, The Logic of Law Making in Islam: Women and Prayer in the Legal Tradition, Cambridge University Press.
2013, p.164.

1 Behnam Sadeghi’s study focuses on how this influenced the development of Islamic law on the issue of the supposed invalidity of
the prayers of men who pray adjacent to women, which depends not on a hadith, as is claimed, by on the prevailing social habits.

2 Qur'gn T (Al *Tmran), 7. 350 sl i 4025 L & il 335 agsff 3 Gl 1l iz sl i 2 G Sk &g il e 05 6301 5
U RV AT PP

#3 These texts, according to Ibn Qayyim al-Jawziyya (and others): “do not alter from their single condition, neither according to
times, places or the ijtihad of imams: such are the requirement to carry out those things that are obligatory, and to forbid that that are
prohibited, and the sudiid ordained by the Shari‘a concenring criminal acts and so on. This is unaffected by any alternation or ijtihad
that goes against what was laid down.” (Ibn Qayyim, ¢Masdll Slas (e (liglll &e) Ed. M. H al-Faqq, Dar al-Ma'rifa, Beirut 1395/1975,
Vol |, pp.330-331). & il 5 jiall 3 gandl g il jaall ay a5 ccland sl cosa s A Sgial ¥ 5 LY Y5 A 3V ey ¥ clgle 58 5asl 5 Alls e iy Y
e pu g Lo calldy algial Y5 s 4l (3,05 Y 1368 clld saig o pall e
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It is not fitting for a Believer, man or woman, when a matter has been decided by Allah and His
Messenger to have any option about their decision: if any one disobeys Allah and His Messenger,
he is indeed on a clearly wrong Path.>*

How do the reformers respond to this scripturally-focused argument? They take a number of
paths, including:

e The importance of the historical context of the revealed verses and the hadith references;

e

e The implications of al-masalih al-mursala and the obligation to sadd al-dhara’i*;
e  The precedent of their suppression, from the actions of the Prophet or the Companions;
e  The ‘symbolic’ purpose of the punishments

e The figh principle of the magasid al-Shari‘a

e  The ‘doubt principle’

e The position taken that, as a product of ijtihad, these hudiid penalities can equally be annulled by
ijtihad.

The arguments adduced to address the dilemma of a scriptural text that is held to be ‘valid for all
times and all places’ is encapsulated by the position taken by the Imam of the Bordeaux Mosque
in France Shaykh Tariq Oubrou, who argued that

“Islam did not come up with hudid that were not known to the Arabs, and the Prophet took into
account the prevailing custom at the time. Times have changed as well as norms, and these must
be considered in Shari‘a. The hudiid cannot be applied if this will lead Muslims to leave their

religion; the Shari‘a cannot push people away from their creed.” 34 XV

Also incorporated in this statement are the principles of al-maslaha al-mursala and its
subdivision of sadd al-dhara’i* or ‘blocking the means to evil’ (see above unit C2.2.6 - The
debate on al-maslaha al-mursala and its implications). This is the argument, for instance,
illustrated by Ibn Qudama when he noted how ‘Umar ibn al-Khattab ordered his governors to
suspend the enforcement of all Audid punishments during times of war for the purpose of
preventing those people who had committed such crimes from deserting to the enemy’s camp in
order to escape punishment. ** For the reformers the precedent of suppression of a hadd penalty
due to extenuating circumstances, either by the Companions®’ or even by the Prophet himself,**
is a major pillar of their argument in favour of leniency.

Moreover, the reformers insist, even if the medieval hudid punishments such as amputation,
flogging and crucifixion are indeed featured in the Qur’an, these are accompanied by

344 Qur'an XXXIII (al-Ahzab), 36. Uags Yolia (i 38 41 2y RS VS U A I <10 Nt B P ) a8 1Y) diaBa Y R IEY)

. Other Qur’anic passages cited are: Qur’an 11 (Al ‘Imyran) 32 ‘Say: Obey Allah and the Messenger; but if they turn back, then surely
Allah does not love the unbelievers” uﬂ)!\—q‘ S Y e 1585 G JsLols ) 154kl B8 Quran 111, 132 “And obey Allah and the
Messenger, that you may be shown mercy” G5 PR PRI ‘)MUJ Qur’an IV (aI-sta ’) 59; “O you who believe! obey Allah
and obey the Messenger and those in authority from among you ” &is ;231 5 Jsbil | sasdel s 4 1 snalal | gl Gl L@-l\ 45 Quran VIII (aI—
Anjal) 20 ¢ Oyou who believe! obey Allah and His Messenger and do not turn back from Him while you hear” & \y-\b‘ el el i G
Gsmald 25 4 1515 V5 455005 ; Quran XXX (al-44zab) 66 “On the day when their faces shall be turned back into the fire, they shall
say: O would that we had obeyed Allah and obeyed the Messenger! ¥ s/ Uxaly di Gadal G ¢ of i S0 3 2h A5 Gl 255

5 Basma Kardsha,$Gubll AU de 80 30l da - (‘Are the Islamic Hudood Punishments Implementable’) , BBC London, 5™ December
2013, (accessed 31/03/2019)

6 Ibn Qudama, Al-Mughni (1417/1997) Vol 13, p.173. Section 1278 3%l salf (8 alia (& 3l 28 ¥ : “That the commander of an
army or a company of Muslims should not order a man to be flogged while he is on a ghazwa ... lest the fervor of Satan catch up with
him, and he joins the mf'dels”_)uﬁhd;.\ﬁ‘ uw\mu;.b)\.d JL:; A ‘A&M‘w}\;)ﬁ)‘wy‘jw&y‘ uAl;.:Yu‘ .

37 “Umar ibn al-Khattab’s suspension of the hadd for theft in a year of famine is another frequently-cited example.

8 The classic example is Sahih al-Bukhari, 6823: “Narrated Anas bin Malik: ‘While I was with the Prophet a man came and said, “O
Allah's Messenger, | have committed a legally punishable sin; please inflict the legal punishment on me”... The Prophet said,

“Haven't you prayed with us?” He said, “Yes.” The Prophet said, “Allah has forgiven your sin / legally pumshable sin”’. @ Jeu) G
AR 6 "duadl)scssmluu" J6 ?quA ”lj;.,a_ul..aﬂuu.\l "G :_Asmbha;um\
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exhortations towards justice and forgiveness.**® A further argument is the symbolic purpose of

these punishments, in that they were designed primarily to function as a deterrent, not as a
punishment, and that this deterrence function will necessarily change according to the changing
complexions of criminality over the ages.

Above all, the reformers refer to the magdasid al-shari‘a, the ‘purposes behind the Law’, as
developed by Muslim thinkers — al-Shatibi prominent among them — between the 11" and 14"
(5" and 8" AH) centuries.®*® Under this perception the harshness which they recognised in the
hudud punishments was to be tempered through recourse to the higher aims of the literal texts,
and these necessarily licensed latitude in their application. This latitude was necessary not only
due to changing contexts and circumstances, but also in response to a perception that their
implementation might be contrary to a broader sense of justice.

The legal mechanism for this waiving was the doubt principle, the conscious deliberate use of
ambiguity, and the elaborate methods used to get round potential injustice caused by the process
of interpreting the will of the Divine Legislator. All the schools of law started from the principle
that the hudiid should not be applied in cases where there is the least ambiguity.*** Accordingly
the gadr’s function was to actively strive to prove that such ambiguities existed. The authority for
this search for ambiguity was given as the hadiths: “Ward off the hudiid by means of
ambiguities™*? and “Avert the legal penalties from the Muslims as much as possible”.*** Muslim
jurists thus obsessed over devising an ‘economy of certainty’, but as Intisar Rabb observes,

“this appears “doubly perplexing in a religious legal tradition that posits God as a divine Lawgiver
who asserts absolute supremacy over the law and who ‘legislated’ a series of harsh criminal
sanctions .... If Islamic law is a textualist legal tradition requiring Muslims to apply the rule of
God rather than the discretion of men (as Islamic theorists maintain that it is), how did doubt...
come to be so central?”%**

The ambiguity concerning the hudid punishments, combined with the reticence to challenge the
authority of the Divine Lawgiver, could at times lead to the subterfuge of highly creative
avoidance techniques.**

** The common cited text for this purpose is Qur'an IV (al-Nisa '), 16: “If they repent and improve, then let them be. Lo! Allah is ever
relenting, Merciful.” Gus, W3 GR &1 &) Legle | sla ol LT UG 48,

*0 Abii Ishaq al-Shatibi (ob. 790/1388) in his &a: &l Jswal & il sall (‘Congruences in the Fundamentals of the Revealed Law’). The
magqasid came to be listed as five in number: i) Preservation of Faith; (ii) Preservation of Life; (iii) Preservation of Wealth; (iv)
Preservation of Intellect; (v) Preservation of the Family (Lineage). Later thinkers added a sixth magsad: Preservation of Dignity or
Reputation, which related to issues such as false accusations of fornication or adultery. Contemporary thinkers use this category to
delegitimise public floggings as a violation of this human dignity, a dignity that the Qur’an maintains has been guaranteed by the
creator, c.f: Qur'an XVII (al-Isra’) 70-71: “And surely We have honored the children of Adam ... they shall not be dealt with a whit
unjustly. ” S & eallsd ¥y | a3 5 Ga0K Sy

%1 A common citation counselling against hasty application of Shari‘a ordinances is the Umayyad Caliph “‘Umar ibn ‘Abd al-*Aziz’s
response to a criticism of his hesitation: “Be not hasty, son; for God condemned the consumption of alcohol on two occasions in the
Qur’an, and prohibited it only on a third occasion. | fear that | shall present people with a truth based on one phrase, and they may
defend themselves usmg another, and discord will thus ensue”. o <Al )5 RN 8 leada s 0 pe QAN 2 5eddl 23 8.0 G ¢ b Jand Y
A8 10 e Oy Alan o sadngd d.uwl_dl@cdall&;l

%2 cleatly 250all s - recorded in the Musannaf of Ibn Abi Shayba, the Musnad of al-Harithi, and the Musnad of Musaddad ibn
Musarhad. Alternatively: <ieil 3585151531 in Buligh al-Maram, Book 10, Hadith 1221.

%3 Jami " al-Tirmidhi, 1424: “Avert the legal penalties from the Muslims as much as possible, if he has a way out then leave him to his
way, for if the Imam makes a mistake in forgiving it would be better than making mistake in punishment.” Gpallall e 355800152 53
LGoiall o L ld 4 G 8 sl 3 ol O day) ulﬁﬂ.uu\)liéé‘)iﬁqﬂu&ubﬁuhu\

%4 Intisar A. Rabb, Doubt in Islamic Law, A History of Legal Maxims, Interpretation, and Islamic Criminal Law, Cambridge
University Press, 2015, p.5). See also: Intisar A. Rabb, ‘Islamic Legal Maxims as Substantive Canons of Construction: Hudiid-
Avoidance in Cases of Doubt’, Islamic Law and Society 17 (2010) pp.63-125.

%5 An example of this concerns the circumstances surrounding the punishment for unlawful pregnancy, as Sadakat Kadri illustrates:
“Classical jurists ... developed fantastic presumptions to minimise the possibility that the pregnancy of a single woman would be
considered reason to stone her to death. Hanafites mitigated the risks by ruling that gestation could last for as long as two years ...
Shafi‘ites then doubled that period, while Malikites estimated the maximum at five years, encouraged by their own founder’s claim to
have spent three years in the womb. The Hanbalites acknowledge that impregnation was no proof of consensual sex, meanwhile, by
way of a particularly impressive fiction: the claim that Caliph Umar once acquitted an expectant mother when she told him that she
was a ‘heavy sleeper” who had undergone intercourse without realising it.” (Sadakat Kadri, Heaven on Earth: A Journey Through
Shari‘a Law, VIntage Books, London, 2012, p.212).
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Intisar Rabb also points to an interesting reverse dynamic taking place, whereby human
adjudication becomes reverse-engineered into Prophetic authority, and thereafter textualised. The
‘ward off the hudiid’ maxim dates from the 2nd/8th century, but by the 4th/10th century it came
to be attributed to the Prophet, leading to its scriptural enshrinement which endured.

[TThis move was astonishing because it would seem wholly opposed to the values of Islamic
textualism and divine legislative supremacy. It was also astonishing because the transformation of
the canon from a judicial practice to a legal text was so effective that few later jurists were even
aware of the dubious nature of the prophetic pedigree for the doubt canon.®*®

Once the maxim was conveyed as a hadith, it not only assumed normative authority, it also
represented a new, revised element of the divine intent that enabled jurists not to punish

individuals who contravened the boundaries set down by God.*’

The argument of contemporary reformers is that this pre-supposes a prioritisation of repentance,
restorative justice and rehabilitation, and that this approach in essence mirrors modern criminal
justice systems. Salah al-Ansari and Umar Hasan (Punishment, Penalty, and Practice:
Reinterpreting the Islamic Penal Code) argue that despite the clear Qur’anic authority for the
hudiid penalties, their retention today makes no more sense than “insisting that Muslims wage
war using horses since war-horses are mentioned in the Qur’an”.**® Their case is that, under the
authorisation of the magasid al-shari ‘a hermeneutic

if the text is in contradiction with the public interest, the public interest takes priority because the
purpose of the text is to serve the public interest. What the public interest may be is variable and
will change from time to time, from one place to another and will always depend on the cultural
and societal context. *°

As a corollary, that which constituted a crime and its proportionate punishment was something
determined in classical Islamic law by people, not by the scriptural texts, since statistically these
texts did not specify a punishment. The term for this category was ta zir (‘discretionary
punishment’) and this, historically, was decided by the gadr or the state authority on a case by
case basis.*® The case for further separating criminal punishment from the directives of the
scriptural texts is made by the argument that criminal law actually falls within the category of
mu ‘amalat, ‘interactions’ on the social, economic and political levels. These interactions, unlike
‘ibadat (‘devotional acts of worship”) such as prayer and fasting, can be rationalised.

The case for the reformers ultimately rests upon the argument that the details of the punishments
were not provided by the scriptural texts but elaborated over history by the jurisprudents using
hadith sources of varying validity. Should the fugaha’, they argue, have involved themselves with
them as an issue of zafsir in the first place, given that their efforts appear at one point or another
to contradict the scriptures? Examples for this are the capital penalty for apostasy, where the
Creator’s instruction was that the reckoning for this was only to takes place in the Afterlife, and
the fact that the set of the most severe hudiid ordinances do not coincide with al-sab " al-mibigat,
‘the seven ruinous sins’ given in the hadith collections as shirk, sorcery, unjust homicide, usury,
the impoverishment of the orphan, military cowardice and calumny against innocent women.** If
ijtihad created the hudiid penalites such as the stoning to death of married adulterers, the flogging

%8 Intisar Rabb, “Reasonable Doubt in Islamic law,” The Yale Journal of International Law 40:1 (2015), p.70.
%7 Sohaira Siddiqui, op. cit., p.180.

%8 galah al-Ansari and Umar Hasan, Punishment, Penalty, and Practice: Reinterpreting the Islamic Penal Code (Hudood), The
Quilliam Foundation, United Kingdom, 2020, p.5.

%9 Salah al-Ansari and Umar Hasan, op. cit, p.5.

%0 strictly speaking, the ta zir category was for actions considered ‘sinful’, which undermine the Muslim community, or which
threaten public order, but stand outside the category of hudiid or crimes deservmg of retaliation (qtsas) Even in the case of retaliation,
a “prescribed’ compensatory killing for a murder, the Quranic stipulation 5 3 (aliadll e (& “Retaliation is prescribed for you
in the matter of the murdered” (Qur’an II (al-Bagara) 178) the prescription was not held to be binding as, for instance, the
‘presciption’ to fast.

%1 See, for instance, Sahih al-Bukhari 6857.
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with 80 lashes for drinking alcohol and the death penalty for apostasy, ijtihad can equally remove
them, without fear of divine displeasure, given the ‘two rewards — one reward’ guarantee for their
endeavours, whether or not they prove correct in them.**

The ‘pragmatism’ argument of the reformers

Having outlined the doctrinal discussion on the hudid ordinances the educator can introduce
what may be the core position of the reformers, the practicality of enforcing these ordinances in
the contemporary world environment.

This argument typically focuses on the levels of economic and social injustice, and the problems
of political corruption in much of the contemporary Muslim world. The case the reformers make
is that these conditions place the application of the hudiid into the category of doubt, and that this
argues for the applicability of al-masalih al-mursala and the obligation towards sadd al-dhara’i’
mentioned above. Making this very point, former Grand Mufti of Egypt Ali Gomaa described the
contemporary age as providing too many areas of doubt,

in that it may be characterised an age of dariira (‘overriding necessity’), an age of shubha
(‘doubt’), an age of fitna (‘turmoil’), an age of ignorance — all of which must impact upon Islamic
legal rulings.*™

He also noted that the doubt and impracticality issues have existed for a millennium, during
which time,

there have been no hudiid penalties in a country like Egypt due to the absence of the legal
conditions stipulated for the specific methods for establishing proof, and these same conditions
that stipulated the possibility of retracting a confession.™

There were therefore realities to consider, he continued,

for one cannot live yesterday today, or today tomorrow, for a number of reasons: there are
communications and new technologies that are turning our world into a single village, the ever
increasing population levels ... the number of sciences that have emerged to aid our understanding
of man’s nature, both with respect to himself and as part of the human community. % ¥

The argument that ours is an age of ignorance may not impress the orthodox thinkers, who will
perceive the current jahiliyya as all the more reason to repeat the formula for the corrective.
Nevertheless, the case these voices of reform make is that the absence of those historical
conditions that first called forth the udid ordinances can only make their implementation now a
cause for harm.

For the reformers this rationale carries greater weight than the authenticity rationale of the
orthodox thinkers. While the existence of the hudiid ordinances in the Qur’anic text means that
they are an essential feature of the Shari‘a, argues Prof. Jasser Auda, “but for them to become
law, that is a different story —

— you cannot put something in the law unless you can make sure that the law will achieve
justice... Balancing the different parts of the Shari‘ah or freezing these parts of the Shari‘ah from
the law until we make sure that the conditions in which these parts apply are there. Otherwise we
do not apply them. We freeze them. We wait”.%*

%2 See Sahih al-Bukhari 7352, Sunan Abt Dawiid 3567 and Sunan an-Nasa 7 5381: “If an adjudicator passes judgment and strives to
reach the right conclusion and gets it right, he will have two rewards; if he strives to reach the right conclusion but gets it wrong, he
will still have one reward.” sl 4l Uasls agial 13 5 (ol jal 4l Clald aSlal) agial 13)

%3 Ali Gomaa, Gkl s Galad) o 3 53aW i (‘Hudiid punishments ... Between Suspension and Application”), Islam Online, August
2011.

%4 Jasser Auda, Shari ‘ah, Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, No.10, 2015, p20.
Dr. Auda is the executive chairman of the London-based Magasid Institute, a founder member of the International Union of Muslim
Scholars, a member of the European Council for Fatwa and Research, and a member of the Figh Council of North America.
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In making this case, scholars have also applied the argument of the ‘symbolic’ role of the hudiid
based on the magqasid al-shari‘a standpoint. This is not without its critics, however. Firstly, the
‘symbolic’ value of deterrence is fundmentally weak: contemporary criminological research
downplays the effectiveness of prioritising deterrence over against rehabilitation.**® Secondly, the
rationale adopted for the suspension of the hudiid penalties, pending the necessity for certain
conditions and procedures to be available that are not in evidence today, has an inherent weak
point. The problem with this position, as Salah al-Ansari and Umar Hasan underline, is that

this means that if the conditions and procedures are fulfilled, there would be no obstacle to putting
the hudood into practice once again ... [Such arguments] are not very different from the past
authorities in that they reassert the same notion that these penalties are only deterrents and are
difficult to apply because of the burden of proof which the figh made almost impossible to
achieve. But this does not reassure us at all because in case the offender confessed to his crime,
for instance, the application of the hudood penalty becomes unavoidable according to this view.**

The prestige of Islam

A second line of the ‘pragmatism’ argument focuses on the harm issue, but in this case the harm
is to Islam itself. Insisting on the implementation of the hudiid penalties, reformers argue, risks
reputational damage for the faith, by presenting it as a belief-system inadequate for the needs of
contemporary Muslims living in societies that are now far removed from the brutalities of earlier
eras. They argue that the hudid principles more broadly depend on a societal background that
embraces issues that are no longer relevant, such as slavery, and therefore cannot fully fit in with
the reality of twenty-first century life.® In this case and others of this kind, the reformers
maintain, the desire to avoid reputational damage is entirely justified as an argument: it is no
modern pre-occupation, but itself has Prophetic authentification, from Muhammad’s refraining
from imposing a capital punishment in order to protect his reputation and to prevent anyone from
saying that Islam is a violent religion.*®

%5 The former Chief Justice of Malaysia, Tun Abdul Hamid Mohamad argues that Muslim countries which have implemented
Islamic capital punishments, or hudiid, have not been successful in reducing crime rate and that those countries that practice hudiid
laws were far behind in terms of tackling crime and establishing peace and justice. See, M. Gabriel, An Attempt to reform Hudud
Ordinances — online publication.

%6 Salah al-Ansari and Umar Hasan, op. cit, p.23.

%7 The question of slavery and its abolition is an illustration of the ambiguity and the difficult terrain that the reformers have to
negotiate. The slave trade in the Muslim world was banned under pressure from the non-Muslim world for the first time in 1847 for
the region of the Persian Gulf, and in 1887 the authorities of the Ottoman Empire signed with Great Britain a convention against it.
The last Muslim countries to outlaw slavery were Qatar (1952), Saudi Arabia (1962), and Mauritania (1980). As with the moratorium
on hudiid penalties, the issue of slavery is not permanently resolved, since Islamic figh cannot formally abolish an explicitly condoned
practice in the Qur’an or even declare it as ‘obsolete’. This was indicated, for example, by Shaykh Salih al-Fawzan in his fatwa in
August 2015 that declared: “Islam did not prohibit the taking of women as slaves, and whoever calls for the prohibition of slavery is
ignorant and an atheist. For this ruling is tied to the Qur’an and cannot be repealed as long as the jikad in the cause of God continues
... This is God’s ruling, which does not pander or defer to anyone. Moreover, if slavery were to be abolished, Islam would have
declared so unambiguously, as it did with usury and adultery. For Islam is forthright and does not seek to pander to people” &l 23w¥! ()
Vs allae Vool oS @l |l Ju B dlead) aiad Ll o5} oS Yy AN Jasi e oSall 138 of canley dala sa o) s pats (solis ey bl ans o
Ol Qs W5 plant Sl (il s Lol (8 Jad LeS Gl - a8 23y I3 SURL 30 IS 515 229 Aldsa . Hence, the notion of slavery still exists
in principle. The conundrum is well illustrated by Muhammad Shahrur’s attempts to square the circle on this: “If we insist on saying
that the phrase ‘what their right hands possess’ refers to slaves we risk having to admit that this part of the Book is today no longer
relevant. This, however, would contradict the axiomatic truth that Muhammad’s message is eternally valid for all times. Therefore, we
propose to regard the so-called misyar marriages [temporary marriages without legal commitment to financial support or the right to a
home, supported by Hanafi law], which have become quite popular in recent years, as the contemporary equivalent to the premodern
master—slave girl relationship. We suggest that today’s partners of a misyar marriage can be described by the phrase ‘what their right
hands possess’”. (A. Christmann (ed and tr.): The Qur’an, Morality and Critical Reason, The Essential Muhammad Shahrur, Brill,
Leiden, Boston 2009, p.316). The implication of Shahrur’s statement is that the Qur’an is rescued from irrelevance by the continued
existence of forms of slavery.

%8 The hadith referenced for this is Sahih al-Bukhar 3518: ‘Umar said, “O Allah's Prophet! Shall we not kill this evil person (i.e.
“Abdullah bin Ubai bin Salul)?” The Prophet) said, “(No), lest the people should say that Mukammad used to kill his companions. ”
ALl O G i EASE Y Ay adle A s 0 0E ) xiad Cull 13 A 05l U O 9T fee Qe
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Al-masalih al-mursala as the future of Islamic law

For all the above reasons, were legislation confined to the values which the divine Lawgiver has
expressly decreed, the Shari‘a would prove incapable of meeting the needs of contemporary
Muslims and the interests — masalih - of the community. Contemporary thinkers are thus looking
to al-masalih al-mursala as a way out of the dilemma of continuity and change — finding an
Islamic pedigree for flexibility and adaptability — even to the point of cancelling out practices that
have hitherto been enshrined as part and parcel of the heritage. As authority for the practice the
reformers reference the classical discussions on al-masalikh al-mursala as providing the template
for radical reconsideration of the meaning and legal valency of the Texts (on this see unit C2.2.6
- The debate on al-maslaha al-mursala and its implications). “It seems to me that the Law is
more probably based upon al-masalih al-mursala”, argues “Abd al-Wahhab Khallaf:

“since if this door is not left open, Islamic legislation would remain frozen and cease to keep pace
with changing times and environments. Whoever maintains that every detail of a person’s
interests, in any time or any environment, has been catered for by the Lawgiver and legislated
through His nusiis and general principles, is not supported by facts on the ground.” 369 %

The question is how much this argumentation can hold water against the position taken by
orthodox thinkers on the modern context: that jahiliyya is jahiliyya, and the principles outlined in
the Shari‘a cannot be dismissed on the grounds of the prevailing reality and practices of
contemporary Muslims.

An illustrative test of this is the question of riba (‘usury’) in the case of Muslims taking a
mortgage on a house. The argument of the reformers is that some scholars have issued fatwas
licensing the taking of mortgages. These were made on the basis of the license granted by the
Hanafi school that allowed Muslims to participate in transactions that may be prohibited under
Islam, but allowed by the law of non-Muslim countries, provided that there was a real interest for
the Muslim in such transactions.

Their legal argumentation concerns those matters that serve the interests of the Muslim. As
detailed earlier, these are a) the five ‘necessaries’ or ‘essentials’ (daruriyyat) of religion, life,
intellect, lineage and property b) ‘supplementary needs’ (hajiyyat) for avoiding hardship and c)
‘embellishments’ (tahsiniyyat) or improvements, both moral and material. Those scholars
licensing the taking of a mortgage adopt the principle that ‘supplementary needs’ can attain to the
status of ‘necessaries.” If ownership of a house is classed merely as a supplementary need it can
nevertheless become a necessity, in that people may not always have sufficient income to pay
rent for their accommodation. Moreover, as they grow old, they may not be able to work and
have an income. If they do not have a house of their own, they may run into great difficulty.
Orthodox-minded scholars dismiss this argument as an unlawful concession to the jahiliyya.*"

%9 *Abd al-Wahhab Khallaf, 44l J sal ale| Maktabat al-Da‘wa al-Islamiyya, Shabab al-Azhar, n.d. p.88.

%70 See, for instance, Yasuf al-Qaradawi, dalud) LY\ 48 & (‘On the Jurispridence of Muslim Minorities’) Dar al-Shuriiq, Cairo
1422/2001, pp. 154 ff.
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» DISCUSSION POINT — The suspension of the hudiid — principle, pragmatism or prestige?

In reviewing the above, the educator can engage the students with a discussion on whether the
arguments put forward by the reformers will be sufficient to make the case against the forces of
legal conservatism. The reformers appear to concentrate on three angles of approach:

i the fundamentally un-Islamic character of the penalities;
ii. the impracticality of the penalities in the present age;

iii.  the implications for the international reputation of Islam.

The ‘un-Islamic character of the penalities’:

The educator can evaluate with the students the strength of the reformers’ case that hudid
punishments lack unambiguous scriptural support. For instance, the case that stoning for adultery
is un-Islamic is made on the grounds that it is not mentioned in the Qur’an but only in weak
hadith. But is this type of example undermined by comparable punishments such as crucifixion
being indeed mentioned in the Qur’anic text?

e How can the conservative argument — that the moratorium is thus founded upon inconsistencies —
be countered?

In addition, the reformers make the case that the application of the hudiid penalties is inconsistent
with the religious/legal heritage.

. How strong is this case based on their appeals to the following? —

- the contextual argument — that in featuring punishments such as amputation, flogging and
crucifixion the Qur’an was merely perpetuating the Arabian practices of the environment of the
Revelation?

- the symbolic purpose of the penalties — as intended for deterrence but not, pragmatically, for
implementation?

- the principle of doubt (shubha) — as embracing also the ‘doubt’ that social, political and economic
injustices and corruption can be considered as falling under this category?

The ‘impracticality of the penalities’ in the present age:

The reformer scholars make the argument that maintaining the application of the hudiid is not a
practical possibility, and cannot be made due to the conditions of the present age that are
unsuitable to their equitable functioning. A number of questions follow on from this:

e Is this argument, and the call for a moratorium on their application, essentially a means to avoid
discussing the principle of the matter?

e Is the claim that Islamic jurisprudence supports the evolution, modification and repeal of hudid
laws in practice a secondary, superficial rationalisation?

o If the suppression of the hudiid is made purely on a pragmatic basis on the grounds of the
unsuitability of the present age and social environment, could they not easily be re-enforced at any
such time when it is deemed that the age and social environment has once again become suitable?

e Can this ‘impracticality’ argument be used against those who seek to prevent their implementation
precisely due to perceptions — held by some — concerning the corruption and the jahiliyya of the
present age?
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The implications for the ‘international reputation of Islam’:

Since orthodox Muslim thinkers argue for the importance of scriptural, legal and cultural
integrity, reformers are having to make the case that the reforms they are calling for are not the
product of alien influences or a response to pressures external to Islam. The educator can usefully
engage with the students a discussion on a number of questions relating to this issue of doctrinal
and cultural loyalty:

e Is the reformers’ case concerning ‘impracticality’ in reality dependent on non-scriptural, non-
heritage arguments?

e Is the final argumentation, rather, drawn from the overriding reality of the modern ethical,
juridical and political environment that considers the hudiid ordinances:

- at odds with modern conceptions of addressing criminality?
- atodds with what constitutes the purpose of deterrence, punishment and rehabilitation? ¥
- aviolation of the modern sense of human dignity?

- atrisk of characterising Muslim civilisation as barbaric, medieval and backward?

e How will the proponents of reform counter the objection of the orthodox thinkers that by taking
the above issues as a yardstick they are implying embarrassment at the ethical starting points of
Islam, compared to the starting points of international human rights?

The dilemma: can separate ethical perceptions on law reconcile?

In view of the objections of the conservative thinkers concerning doctrinal and cultural identity,
reformers perceive that significant change concering the hudiid is — in the short term — unlikely
to be considered in those countries that currently practice them. They therefore argue that it
would be more helpful to reconcile Islamic criminal law with international human rights by
reforming the hudiid punishments rather than simply calling for their abolition. The educator can
here raise with the students some important related issues:

o How will the reformation of the hudid penalities, as opposed to their abolition, be reconciled with the
intellectual and ethical infrastructure of international human rights?

e Do current calls for a suspension (i.e. a moratorium) undermine this reconciliation?

e When calling to align the hudiid with international human rights, are contemporary Muslims scholars
actually arguing in practice not for their reform or suspension, but their abolition?

e By aligning the hudiid with contemporary human rights, does this award the centre of gravity for
reform to starting points alien to the Islamic moral and ethical universe? Does this therefore constitute
a repudiation, by Muslims, of the Islamic heritage?

e How can the proponents of reform make the case that aligning/suspending/abolishing the hudiid and
denying their Qur’anically stated purpose as ‘God’s deterrence’ (nakalan min Allah)*"* does not equate
to weakening the Shari‘a or subordinating it to un-Islamic starting points?

e How can the argument be made that this reform process is preserving the core Qur’anic values, and not
instead rendering them anachronistic, even if the reformers are focusing closely and conscientiously on
the meaning and interpretation of the muhkamat verses?

e How can reformers make the case that Islamic identity and authenticity are preserved in an endeavour
that seeks to reconcile some core features of Islamic law with a contemporary reality that, ultimately,
does not appear to be set by the parameters of Islamic thought?

8 Worldwide, theories and approaches dealing with punishment and its purposes have changed significantly over the centuries. While
orthodox-minded Muslims see deterrence as the main purpose of punishment, ordained by God as a form of discipline and meant to be

harsh and publicly humiliating, the western world emphasises that its purpose is the rehabilitation of the criminal.
82 Qur’an V (al-Ma’ida) 38: As for the thief, both male and female, cut off their hands. It is the reward of their own deeds, an

exemplary punishment from Allah. Allah is Mighty, Wise. 283 5158 403 4l G YIS U0 Ly 5135 Lagaadl 1 sadadld 48 U015 (5015
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C3.3.3 —Islamic law in the contemporary global environment

Having established the historical ambiguities on the hudiid penalties, and the objections of the
contemporary reformers, the educator can here engage the students in a useful discussion on the
deeper implications of these arguments for the role of a religious law in the contemporary world.

What are the primary consequences, for instance, of attempting to apply Islamic law on the
political level? Contemporary reformers note that, historically, the record has not been successful,
for much the same reasons as applying the anachronism of the hudiid penalties. “You cannot
really bring Shari‘a to politics based on historical precedents of Islamic politics” argues Prof.
Jasser Auda,

“you cannot really bring something that happened during the various historical Islamic Caliphates
or even during the time of the four rightly guided Caliphs, and impose it onto our context without
understanding the current politics of the state ... to borrow something from our history and bring
it to a nation-state, where citizens are supposed to be equal and you have borders and sovereignty,
this is a different world that you are bringing the history to.

The fundamental error of the Islamists, he maintains, is that their focus has been on the “form and
structure of Shari‘a in history, rather than its abstract values that transcend time and space.” The
result has been an exhibition of absurdity:

Some people do not observe the difference between Figh and Qaniin .... they wanted everything
in our Figh, everything in my prayers, zakah, hajj, and so on, to become codified in the legal
system. In the post-Egyptian revolution some people even went far enough as to suggest setting up
independent full-fledged ministries - Ministry of Prayers, Ministry of Zakah and Ministry of
Haj...How do you run a whole state, based on rituals? *®

The problem, as Muhammad Shahrur underlined, was the confusion caused in the minds of latter-
day Islamist thinkers by the historical period of the Companions being set as the template for
Islam in all its dimensions. “We should remind our political and religious élite”, he warns,

that the governance of Muhammad’s companions was purely based on a realpolitik which any
state, ancient or modern, would be able to pursue (i.e., regardless of any prophetical message).
The Arabs were by no means original in anything they did (politically) in the seventh century.
Even their concept of a caliphate was completely improvised and based on the companions’ need
to fill the political vacuum left by the Prophet’s death. 3

Muhammad Shahrur argues that the period of the Rightly-guided Caliphs was in fact a transition
period between the era of the Prophet and the era of Arab imperialism (of the Umayyads and
Abbasids). Everything that happened in that transition period was based on the political
requirements of the day. Their decisions were human, fallible, and conditioned by circumstances,
and had no real connection with the Prophet.

Conservative forces throughout history have nevertheless failed to grasp this reality and have
considered any deviation from what they conceived of as the classical experience to be a form of
heresy. This uncritical reading of history, and the endeavour to implement this reading, has had
its inevitable effect on political stability wherever it has been attempted.

In proposing a political model based ostensibly on an ‘Islamic template’, Islamist thinkers have
invariably repeated this position by following a recurring pattern of ideological/theological
rigidity, followed by a weakening of this rigidity when confronted with reality. In attempting to
work out an Islamist corrective ‘Abdul Hamid Aba Sulayman noted this recurrent shortcoming,
and warned that

878 Jasser Auda, Shari ‘ah, Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, No.10, 2015, pp.14-
15

374 A. Christmann (ed and tr.): The Qur’an, Morality and Critical Reason, The Essential Muhammad Shahrur, Brill, Leiden, Boston
2009, p.336.
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the Islamization of policies within the nations of the Muslim world must not be allowed to come
to a halt at the point of implementing the historical Islamic systems and those stipulated in the
works of the early jurists. Instead, these should proceed in pursuance of higher Islamic objectives
and purposes, while adhering to the basic principles and values of Islam.*”

The educator can explore with the students the question of how far this conflation of religion with
politics in a contemporary state can, or should, be engaged with and how productive such an
endeavour will likely turn out to be. (The question of ‘an Islamic polity’ with all its implications
in the context of global modernity is a rich field of discussion, which the educator can address
more fully in a later section of the Curriculum — the [F] Courses - Globalism and the
contemporary Muslim state).

Non-Muslims under a law designed for Muslims

In considering the conflation of religion with the politics of a state, the educator can address the
issue of the demographic realities of modern nation states, not only globally but also in the
Muslim world. Political developments over the past two centuries — the weakening of the
imperial model of Islamic polity in particular — presented Shari‘a thinkers with a new calculation:
the issue of pluralism — that is the pluralism of conscience in the developing modern nation states,
which was founded upon the principle of equality in the legal status of the individual.

The defining feature of Shari‘a law is that it is a religious law, and as such Islamic legal thought
assigned itself a primary task: the building and securing of a just society, one that answers to the
principles of the Revelation and the example granted by the Prophet. In the elaboration of the law
the rights accorded the individual are the privilege of persons with full legal capacity: that is
individuals of mature age, free, and of Muslim faith.

The focus of the jurisprudence is thus necessarily on Muslims, and over history the question of
justice for the non-Muslim in the Muslim state was resolved through the dhimma (‘protected
community’) legislation. Under this system, as ‘people with a Revelation’ (ahl al-kitab),*"® Jews
and Christians were liable to specific legal obligations such as taxes that differed from those
imposed on Muslims (ostensibly in lieu of military service) and, in practice, subject to many
restrictions vis-a-vis their interactions with Muslims. Beyond these issues of interaction the
tendency was to grant communal and legal autonomy to these ahl al-kitab, including the right to
collect taxes for their own communal institutions, and administer law in personal and family
affairs.

The relative autonomy of the non-Muslim communities, which proponents of the dhimma system
argue for its historical efficiency and justice must, of course, be weighed against the issue of the
gradation of rights. Since under the traditional conception the Muslim state was theoretically
theocratic, the dhimma communities stood outside the believers’ community and could not be
accorded access to legal protection on an equal footing. In effect the position of the dhimmi
communities was akin to the status of resident aliens enjoying rights of permanent residence in
the Muslim state. In marked contrast to modern concepts of nationality and citizenship the
classical conception of the state was one of a plural or multi-national state under the aegis of a
dominant community.

The politicisation of the dhimma doctrine

Whilst the traditional concept implied, in theory, a balance of protection in exchange for
exclusion from political participation, the unresolved issue of the political status of the dhimmi

87 <Abdul Hamid Abii Sulayman, Towards an Islamic theory of International Relations, New Directions for Methodology and
Thought, The International Institute of Islamic Thought, Herndon Virginia, 1993, p.158.

%78 The term ahl al-kitab (from Qur’anic verses such as III [A] ‘Imran], 64 and XXIX [al- ‘Ankabiit], 46) originally referred to Jews,
Christians, and Sabaeans as possessors of books previously revealed by God. The term is also at times applied to Zoroastrians,
Magians, and Samaritans. The people of the Book are regarded as ‘unbelievers’ because they do not accept the Prophet but they are
not unbelievers in the sense of ‘deniers of Allah’. Those communities that are not ahl al-kitab have no rights, except where they may
be accorded temporary Aman (‘safety, protection, safe conduct’) for political expediency.
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communities in the modern context of nation states has bred tensions. Since Islamic doctrine
insisted they do so, the various dhimmi communities came to think of themselves as
fundamentally separate entities, symbolized by the possession of their own internal laws. There
was thus coexistence, often comparatively successful, but one where mutual suspicion in the end
prevented the emergence of a common identity.>”

The educator can illustrate the tensions this internal ‘Balkanisation’ raised with the example of
the 19" century reforms in the Ottoman Empire. As the empire’s military and political power
declined, imperialist European states claimed that the treatment afforded their own citizens under
Shari‘a law in the Ottoman system was unacceptable. They thus wrested concessions from the
Ottomans in the 1856 Imperial Reform Edict (/sidhat Fermdni) to accord their own citizens an
extraterritorial status and all Ottoman subjects equality in education, government appointments,
and administration of justice, regardless of creed. The Ottoman powers saw this as a means to
win over the disaffected parts of the empire, especially in the Ottoman controlled and largely
Christian parts of Europe. Tensions there had arisen as Christian communities in the empire saw
in the developing nationalist and secular movements an opportunity to raise their status to a
position of legal and political equality.

Muslims, on the other hand, viewed these changes not only as undermining the sovereignty of
Muslim states, but as attempts to sabotage Muslim society. As the dominant-subordinate
relationship between Muslims and dhimmi communities came to be overturned, many Muslims
interpreted the concepts of rights and equality that accompanied these reform edicts not as
matters of principle but as a subversive heresy forced on them by Christendom in order to
weaken Islam.*”® And for Islamists in the present day, the concept of international human rights
law and legal parity and status for non-Muslims still retain an association with European
imperialism.

The deeper function of the dhimma principle

The educator can here engage the students in a discussion on whether the dhimma principle is
essentially flawed and whether, despite the pragmatic motivation for its institution, its application
and understanding has been productive for community relations. Scholars trace the origin of the
dhimma doctrine, ultimately, to the Qur’anic text in sira IX (al-Tawba) 29 where the non-
believers among the ahl a-kitab are to be fought “until they pay the tribute readily, being brought
IOW.” XXX

Beyond the theory of protection in exchange for exclusion from political participation, the
dhimma system as applied in practise by the jurisprudents focused on the state of subjection
implied in the Qur’anic verse. Under its influence, the purpose of reaffirming dominance did not
limit itself to the juridical field, but accommodated what appear to be deeply-set psychological
motivations to humiliate the non-believer. The commentator Ibn Kathir reveals this urge to
emphasise disgrace and humiliation in his exegesis on the Qur’anic verse in question:

Allah said: “until they pay the jizya” — if they do not choose to embrace Islam; “with willing
submission” — in defeat and subservience; “and feel themselves subdued ” — disgraced, humiliated
and belittled. Muslims therefore are not allowed to honour the people of dhimma or elevate them
above Muslims, for they are miserable, disgraced, and humiliated. [The hadith collector] Muslim
recorded from Abt Hurayra that the Prophet said: “Do not initiate the salam greeting to the Jews
and the Christians, and if you meet them in a road, force them to its narrowest alley.” This is why
the Leader of the Faithful ‘Umar ibn Al-Khattab, may Allah be pleased with him, demanded his

%77 On the success of the dhimma system historically, scholarly opinion is divided. Proponents view it has having provided uniformly
and indefinitely a status of benevolent tolerance. But as Bat Ye’or has argued, the origins of this perception “go back to the nineteenth
century when it served as the basis for arguments of an apologetic propaganda in favor of the maintenance of the Ottoman Empire in
order to protect its Christian provinces from Russian and Austrian designs. The dogma of Islamic tolerance and the rayas' happiness
became the cornerstone of both European policy and its balance of power. The ethnic aspect of the dhimmi peoples was denied and
scorned because it might be used to justify national claims manipulated by foreign imperialism.” (Bat Ye’or, The Decline of Eastern
Christiantiy under Islam, from Jihad to Dhimmitude, Associated Universtity Presses, New Jersey, 2010, p.248).

%78 Bat Ye’or, Op. cit., p.171.
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well-known conditions be met by the Christians, conditions that ensured their continued
humiliation, degradation, and disgrace. **"

Despite the fact that the Qur’anic verse dates from a period when the first Muslim community
was numerically weak and endangered, and therefore does not reflect later stages of Muslim
relations with non-believers such as saw pacts with the Christians of Najran and the Jews of
Madina, Muslim thinkers proved unable to progress beyond the inaugural moment.*” As a result,
the mistrust was institutionalised juridically and the dhimma principle failed to develop specific
guarantees for minority rights, or specific penalties for the violation of these rights. Over history,
reflecting attitudes inculcated in the Muslim masses over centuries of Islamic dominance, it
became overtly discriminatory and took on the formal expression of legalized persecution.®®

The educator can discuss with the students the relevance of Islamist calls today for the restoration
of the dhimma system in the light of the scholarly centre of gravity on this issue, which is
predominantly negative. The rejection of the progressive scholars is based on the argument that a)
the dhimma doctrine is merely a practice governed by historical conditions and prejudices and is
not Islamically essential; and b) that the contemporary state already has tax regimes that are
independent of the Shari‘a stipulations, so that adding a further level of taxation for specific
members of the citizenry is discriminatory and unjustifiable.*!

The conundrum of gradated rights in the Shari‘a that privilege Muslims over others has exercised
the minds of reformers. The weighting of rights, for instance, has the potential to derail state
legislation on many fronts, and as Sa“d al-Din al-Hilali professor of law at al-Azhar University
observes, the religiously specific nature of the Shari‘a in administering the Audiid can even
sabotage the exercise of criminal law,

since hudiid rulings by the consenses of the fugaha’ are cancelled in cases of ‘doubt’ (shubha) ...
with some of them claiming that they are cancelled on the accused’s repentance ... This has
caused the Egyptian administration to resort to Qanin law in order to ensure the safety, stability
and cohesion of society, as the Qanin law includes deterrent penalties that cannot be overriden
due to shubha or repentance. 8 ¥V

A legal loophole such as this, one that is unavailable to the non-believer, highlights the task of
reconciling the legal heritage of a system devised for Muslims with the reality of religious
pluralism in the modern state.

%7 The lasting effect of the transformation is illustrated by the fatwa issued in 1788 by the Shafi‘T Shaykh Hasan al-Kafrawi in Cairo
“[Christians and Jews] should not be allowed to clothe themselves in costly fabrics which have been cut in the modes which are
forbidden to them ... they should not be permitted to employ mounts like the Muslims ... they should not be permitted to take
Muslims into their service ... they shall only walk single-file, and in narrow lanes they must withdraw even more into the most
cramped part of the road ... The absence of every mark of consideration toward them is obligatory for us; we ought never to give
them the place of honor in an assembly when a Muslim is present ... If [their houses] are of the same height, or higher, it is incumbent
upon us to pull them down to a size a little less than the houses of the true believers ... They are forbidden to build new churches,
chapels, or monasteries ... Their men and women are ordered to wear garments different from those of the Muslims in order to be
distinguished from them.”

%0 The Egyptian writer Samir Habashi records an interesting example of the humiliation preoccupation in a mid-19" century
certification for a burial: “The burial of the deceased is commanded for the abhorrent in belief and infidel,and son of an infidel Hanna
Ibn Ya'qub... Insofar as the aforementioned has died and collapsed, and in order to bring his unclean corpse to the ground so that it
would not be a cause of corruption of the air... after due request for the mercifulness of the Shari‘a, and after the extraction of the
obligatory kharaj tax for this, we have granted authorization for the corpse’s burial in your dunghill that leads on the road to Hell, as
apportioned according to your infidel creed, and we confirm that there is no obstacle [to this burial] on the part of the Noble Shari’a.
Authorisation granted on 16 Jumada al-Awwal 1261 AH [May 22, 1845]. Signed: Muhammad Jamal al-Din, Servant of the Noble
Shari’a”. el atia JAa) Ja¥ s udad g ella 28 5 &3 o Cun e L gl o s s K0 o) ALK g 3aggall 8o g Sl k_;\g_musmfl Cuall (3 Baled
b ALY oSl e e gy Lis g Lgle o 531 1 A0 380 days ¢ C il g 58 il o pla i) Jla a8 el sel) a8 L 055 Y in oY) Y
Jlaa dens : eliad dojaa VY1) dau V) salea) T @@J\bsﬁcﬁﬁq)ﬂlt)ﬂ\q@w@uMyéjﬁﬁgx%wg*
ol gl ada Gl

%1 Cf. the observations by Jasser Auda: “What about non-Muslims? It’s suggested that they pay jizyah. But that’s unacceptable
because now you have a state that has been in existence for a long time and where its citizens are equal. Nowadays, you want some
members of the state to pay a tax, while others do not. That is unacceptable ... today, Muslims are not paying anything to the state in
that sense [of the zakah]. Everybody pays taxes, but you want to add a tax just because the person is not a Muslim?” (Jasser Auda,
Shart ‘ah, Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, N0.10, 2015, pp.14-16).

%2 Newspaper article 353l J s (Il cpall aess )5S0 Caa ddiia e o a3 Al-Yawm al-Sabi ', November 18" 2017.
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Scholars are proposing various solutions to this conundrum. Prof. Jasser Auda makes the case
that there are parts of the Shari‘a that are specifically addressed to Muslims, particularly in
matters of worship. Other than that, the Shari‘a addresses the shared human dimension:

So perhaps the best way is to keep the part of the Shari‘ah that is specific to Muslims to ourselves
and align with people in the society on common concerns and common issues, not just Islamic
H 383

issues.

By these ‘common concerns and common issues’ Prof. Auda means those which stand beyond
figh and its thawabir (‘fixed”) matters that are gar 7 (permanent and non-negotiable), and which
go to the philosophy of the law, that is the arena covered by magqasid al-shari‘a — its purposes,
ends and meanings.*®* Discussions such as these are ongoing and have yet to be fully theorised
and achieve the authority to be prescriptive.

Meanwhile, pragmatically, in the amalgams that have emerged to date in Muslim states, historical
realities and considerations have weighted the balance in favour of Qanin legislations.
Progressively-minded Shari‘a scholars have preferred to demonstrate the de facto compatibility
of these legislations with the Islamic jurisprudential heritage. In areas of tension such as the
hudiid penalty system, reformers have echoed Professor al-Hilali’s concerns for legal consistency
by proposing that all criminal offences should be treated outside that system, on the grounds of its
earlier circumvention under category of ta zir (‘discretionary punishment’, see above p.81). The
proposal is tempered by concerns of political manipulation, but the appeal to written
parliamentary legislation as is presently practiced is validated as a method to limit and render
cohesive the use of ra ‘zir powers.*® As such, the implication is that its administration is rightly
the responsibility of the state and no longer reserved to Muslim jurists.

There remains, however, the reality of conflicting jurisdictions in the various amalgams that have
emerged in Muslim states, where dual court systems have developed in parallel. In an
environment where believers and non-believers, under globalising expectations, will demand full
and ungradated access to legal recourse, how can the Muslim state combine the principles of
Shart‘a and Civil Law adjudicated in their respective courts?

Mohammed Kamali in his recent investigation of the problem argues that the two court systems
should be combined in order to preserve the perception of justice as monolithic. This would
require “mixed benches of shariah and civil law judges in order to solve the perennial conflict of
jurisdiction between them”. Such a debate, however, may remain theoretical since it must
contend with the reality on the ground of the legal structures of the contemporary state. “’Legal
pluralism’ can no doubt exist”, observes Wael Hallaq,

but only with the approval of the state and its law ... If the way to the law is through the state,
then Islamic law can never be restored, reenacted or refashioned (by Islamists or ulama of any
type or brand) without the agency of the state. **

Complicating this resolution are the pressures exerted by Islamist thinkers, for whom the issue is
bound up with the identity and essence of the type of Muslim state they seek to achieve. Their
shorthand for this identity is skilfully presented to the public in the form of hudiid penalties,*®’

%3 Jasser Auda, Shari ‘ah, Ethical Goals and The Modern Society, Muis Academy, The Occasional Paper Series, No.10, 2015, pp.21-
22.

4 Jasser Auda, Op. cit., p.17.
%5 On this, see M. Kamali, Crime and Punishment In Islamic Law, A Fresh Interpretation, Oxford University Press, 2019, p.193.
%6 Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, p.169.

%7 «should there be different options over a matter, the ruler, judge, and mufti are advised to opt for the most appropriate yet lighter
options that may be available, especially in the imposition of penalties..... It is not surprising therefore why shariah is often associated
with punitiveness. Punishment in itself has never been a shariah priority and purpose. Yet common perceptions persist that the most
intricate and difficult is the most pious— as it takes more effort and self- sacrifice! Legal pedantry thus manages to repress the softer
voices of Islam.” (M. Kamali, Op. cit., pp.345-6.
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but the fundamental tensions are far wider and go deep to the heart of the debate on Islamic law
and the secular state.

> DISCUSSION POINT — Islamic law and the secular state

A number of questions are thrown up by the above modules in Course C3: The Clash and the
Amalgam; The Shock of the New; and The Challenges of a Religious Law in the Contemporary
Environment. The educator can here engage wth students in broad-brush discussions on the role
of the Shari‘a in the modern nation-state. A primary question to resolve is:

e What is the role and future of Islamic law given that it is being posited for nations which are now
increasingly multi-cultural?

In exploring this question, the basic arena for debate focuses on the meaning, purpose and
legitimacy of secularism in the Islamic context. Conservative thinkers adopt an antagonistic
attitude to the secularism issue, but the following questions may challenge that opposition:

e Given that the Qur’an does not prescribe in particular the form of government, is the antagonism
to secularism justified on the basis of the primary scripture or the early Muslim communities?

e Is the secular state consistent with the inherent nature of Shari‘a and the history of Muslim
societies?

o Does the history of Islam provide enough evidence to reject the separation of the Islamic legal
institutions from the mechanisms of the state?

e When advocates call, or deplore, ‘separation’ are they talking about the same thing? Is it
separation from politics or public life, or separation from the mechanisms of the state?

e Is the idea of an Islamic state one that is based on European ideas of state and law, and not one
founded on Shari‘a or the Islamic tradition?

In talking of living according to the Shari‘a there are differing conceptions of what this means.
For some it refers to living in a state run according to Islamic legal principles. For others it means
living one’s personal life according to Islamic principles as implied in the magqgasid al-
shari‘a.That is, Shari‘a as conceived as an Islamic normative system for the behaviour of the
individual, not as a method for imposing its principles by state power.

e Does coercive enforcement of Shari'a by the state betray the Qur’an’s insistence on voluntary
acceptance of Islam?

e Is Shari‘a achieved more effectively by external regulation, or by voluntary adherence?
e Does voluntary adherence imply the removal of the sanctity status of the Shari‘a?
o Should the Shari‘a enjoy a status of sanctity, if it is a product of human endeavour?

e Does the denial of its sanctity status and delegitimisation of external enforcement necessarily lead
to its relativisation and strip it of the certainty value of truth?

e Would the removal of a temporal deterrent facilitate un-Islamic behaviour and reduce compliance
of Muslims to the principles and obligations promoted by the Shari‘a?
‘Secularism’ as a term has developed a loaded significance, with Islamists in particular

associating it with antagonism to religious faith.

e Is this understanding of the term ‘secularism” accurate? How would one define secularism, as to
its purposes — ‘religious neutrality’ or ‘religious neutralisation’?

e  Would ‘pluralism’ be a better term?
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Proponents of secularisation in the Muslim world, such as Abdullahi Ahmed An-Naim (Islam
and the Secular State, Negotiating the Future of Shari’ah),*® maintain that the roles of political
secularism and religious faith are not merely separate, but complementary. They argue that a
secular state does not require Islam to be separated from politics or
public life, but instead separated from the state, so as not to allow for its manipulation. Moreover,
it requires religion to provide a widely accepted source of moral guidance and norms to the
political community, while religious faith needs secularism to mediate relationships between
different communities (whether religious, anti-religious, or non-religious). The symbiotic
relationship, an-Naim argues, depends on the separation of their respective terrains, and just as
Shari‘a should be independent of the control of the state and immune from its ‘fugitive
politics’,*® the state should be secure from the misuse of religious authority. Its policies or
legislation should accordingly be based on civic reasons accessible to citizens of all religions and
none.

This position poses a number of questions:

e Is the secular state the only framework available to negotiate ethical differences between citizens
(without seeking to resolve those differences)?

e Is the secular state, backed by institutionalised commitments to human rights and
constitutionalism, the only system equipped to deal with competing claims to rights?

e Does Islamic law fundamentally “undermine the ethos of constitutionalism, human rights, and
citizenship” as an-Naim claims? 3%

e Are the Islamic ideals of social justice, peace, goodness and virtue for a society achievable
through the realization of civil discourse and political life in a secular society?

An-Naim argues that to live according to Shari‘a requires a secular state, on the grounds that
freedom of conscience and choice — both on a personal level and in society with other Muslims —
is the only valid and legitimate way of living a Muslim life, and that this can only be provided by
a system that is not invested in enforcing a particular religious world view. Moreover, he argues,
without a secular state that allows freedom of religion and expression, there is no possibility of
religious development for Islam or any other religious doctrine.

e Is the claim that a secular state facilitates genuine pious belief — whereas a so-called ‘Islamic
state’ leads to religious hypocrisy (nifag) — a valid claim?

e Is the secular state’s toleration of disbelief, and no belief, a barrier to Islam or, as al-Naim argues,
a logical pre-requisite for sincere Muslim belief, in that faith has no value if it is forced?

e Can it be cogently argued that, rather than an ‘Islamic state’, it is thus the secular state that is
necessary for the preservation and development of religious faith?

e Does living according to Shari‘a therefore require the existence of a secular state?

Finally, the educator can explore with the student what the role and form of the Shari‘a should be,
going forward. The principal issue for the contemporary environment is the question of the
function of a religious law and its implications in a pluralist environment:

e Given that the legal system in all its manifestations across the globe is seen as part of a social
contract with a defined citizenry, can Islamic law as a religious law fit into that social contract?

e Can the gradation of rights implied in Islamic law be compatible with contemporary expectation
of the rights of the individual, and command proactive allegiance, as opposed to coerced
acquiescence?

%8 Abdullahi Ahmed An-Naim, Islam and the Secular State, Negotiating the Future of Shari’ah, Cambridge, MA: Harvard University
Press, 2010.

%9 Op. cit., p.275.
%0 Op. cit., p.283.
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e What is the purpose, today, of a legal system that includes within its dominion not only the
defense of public order and the rights of the person and property but also the defense of ‘the rights
of God’? Is this appropriate for populations that have widely divergent views on metaphysics?

If the function and positive role for Shari‘a is to be preserved in an environment that is far
removed from the classical context of Islamic jurisprudence, the approach and methodology will
necessarily require deep re-configuration. If this is accepted:

e How does one counter the Islamist objection that by adapting the Shari‘a to the contemporary
environment the process is in essence setting the hierarchy of privilege in favour of contemporary
nation-state values and structures — constitutionalism, human rights, and citizenship — as if these
were universal and non-negotiable?

e Does the ‘Islamic secularism’ model that reformers such as an-Naim propose constitute the only
effective discourse for promoting the role of Islam in public life? 3

e If the reconfiguration of Shari‘a is intended to produce a good society for all citizens in the
contemporary state, is it not axiomatic that this endeavour will need to be achieved by including
non-Muslims in the discussion?

e But if, by rejecting the truth of Islam, non-believers are considered to place themselves in a lower
grade of moral arbitration, are non-Muslims permitted to make a contribution to the discussion?
And what might this contribution be, if permitted?

As Wael Hallag highlights, the debate on the Shari‘a has to date been based on false premises.
The past two centuries of cultural clash has seen the Shari‘a “transformed from a worldly
institution and culture to a textuality”, a body of texts that is entirely stripped of its social and
sociological context so that

the surviving residue of the Shari‘a, its entexted form, functions in such uniquely modern ways
that this very residue is rendered foreign, in substance and function, to any of its historical
antecedents...The Shari‘a has become a marker of modern identity, engulfed by notions of culture
and politics but, ironically, much less by law. **

Reduced to a textual logosphere, traditionalist proponents have historically been resistant to
change the classical model of Shari‘a through fear of contamination. More creative thinkers have
sought to remove this resistance by expanding the concepts of ‘urf and istishab to accommodate
the accumulated the experience and legislatory practices of non-Muslims on the grounds that they
are the common product of the fifra of Mankind.** By so doing, they are developing the potential
for new vistas of jurisprudential thought to open up without severing with the heritage.

On the basis of views such as this, the educator can present the students with a starting point for
emancipating the debate on Islamic law from anachronistic models and preoccupations with
‘authenticity’ or with ‘protecting’ the faith from modernity. These discussions are essentially
sterile and unproductive.

In its place, the educator can promote a live, transformative discussion that will enrich and
enlighten the student of Islamic law and train a new generation of forward-looking thinkers, who
will be able to self-confidently embrace the task of integrating the magasid of the legal heritage
into the globalising consensus on international standards of law, in a spirit of equity and istihsan,
towards the ultimate goal of a good society for all citizens.

*1 Op. cit., pp.292-293.
%2 Wael Hallag, An Introduction to Islamic Law, Cambridge University Press, Cambridge, New York, 2009, pp.167 and 170.

%% See above unit C2.2.7 - Further legal mechanisms beyond scripture.
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